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+ Of the Origin, t Nature and Uſe 


of Common Recoveries. 


Common recovery is a certain form Definition of 
| : s ü a common 
or courſe allowed by law to be recovery. 


obſerved for the better aſſurance of lands, Shep. Touch. 


37+ 


and generally uſed for the barring eſtates Bod. and 


| . Stud. Dial. 1. 
B | tail, Cap. 26. 


: + This head is largely diſcuſſed in 1 Burro. 115. in the caſe of Taylor 
on the demiſe of Ar&yns, Eſq; v. Horde, Eſq; and others, 


t Nature and Uſe.] A common recovery with /ing/e woucher is to bar 


the tenant in tail and his heirs, only of ſuch eſtate tail which is in his 
poſſeſſion (not where he is put to a right) with the remainder depend=- 
ant thereupon, and the reverſion expeQant which others have z and of all 
Jeaſes and incumbrances derived out of ſuch remainder or reverſion. 
A common recovery with double woucher is to bar the firſt vouchee 


and his heirs of every ſuch eſtate as at any time was in him or any of 


kis anceſtors whoſe heir he is of ſuch eſtate; and all others of ſuch 
right to remainder or reverſion as was at any time dependant or expe&t- 
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f ED 
tail, remainders and reverſions. . 


* P. 2 not fay this is “ an exact logical de- 


finition, but rather a deſcription, as all 
legal definitions are, for omnis e in 


e , : bl: 


Pos mon recoveries being now gene- 
rally uſed to bar eſtates tail, it may not 
be amiſs to look into the origin of eſ- 
tates tail, which our anceſtors have been 
ſo fond of, and which by experience 
have been found to have created many 
inconveniences to the commonwealth. 


The origin — Littleton tells us, that an eſtate tail is 
wot peed a limited eſtate, wherein the donor in 
| his gift expreſſes what ſort of heirs ſhall 
inherit; ſo the law co-operating with 

the donor's intention, makes the eſtate 

tail. Theſe eſtates are not, by this 
name, found in any ancient writers; for 


the 


ant upon the fame ; and of all leaſes and incumbrances derived out of 


them; and it will alſo be a bar of ſuch eſtate whereof the tenant to 


the Precipe was then ſeiſed, in reverſion or remainder expectant or 


dependant upon the fame, See 3 Rep. 5. 10 Rep. 37. 2 Rol. 
Abr. 204. Skin, 63, ; 


The recovery with treble wancher is uſed to make a perpetual bar of 


the eſtate whereof the tenant was ſeiſed, and of every ſuch eſtate of 


inheritance as at any time had been inthe firſt or ſecond vouchec, or 


their anceſtors, whoſe: heirs they are, and as well of every reverſion 
_ thereon depending, as alſo of all leaſes, eſtates, charges, and i Incum- 


brances n out of any reverſion or remainder, 
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the law of the twelve tables makes no 
mention of them, yet that law calls the 
 Agnati to inherit; and in the Media 
Juris-prudentia there were inſtitutions 
and Subſtitutions: like our remainders; 
and the civil law * had a greater Regard 
to the male than female line, till the 
Emperor Juſtinian, in his Novels, _ 
both on aft — footing. 


The Jew iſh law, which is the moſt 
antient written law, takes no notice of 
theſe ſorts of eſtates : Indeed the daugh- 
ter of Zetophe had, on the failure of iſ- 
ſue male of their family, claimed the in- 


heritance, which ſhews, as long as there 
were ſons, the daughters did not inhe- 
rit ; but the ſucceſſion among the Jews 
was generally the ſame as the antient 


Romans, It is therefore to be inquired, 
if theſe eſtates tail had not their origin 
from the feodal law : And it is proba- 
ble they had ; ſince that law admits no 


female ſucceſſion, I mean in its purity, | 
before the Frodum Feminium was intro- 


duced ; and by that law, as uſed in Eng- 
land, the eldeſt ſon took the eſtate, and 
it always went according to the tenor of 

B42: 1 
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the inveſtiture or grant, which is the 
* very ſame as our eſtates tail, where the _ 
Voluntas Donatoris, is the rule and mea- 
ſure of the eſtate; and as the conquer- 
or introduced military ſervices into this 
kingdom, which aroſe from the feodal 
law which was in uſe in Normandy, long 


before the conqueſt ; ſo this inſenſibly 


8 carried the eſtate to the eldeſt ſon, and 


occaſioned the ſtatute of entails: For 
before the conqueſt, by the Britiſb law, 
all the ſons inherited, and ſo was the 
law in Wales in Eduard the firſt's 
time. Nam aliter uſitatum eft in Wal- 
lia quam in Anglia quoad ſucceſſionem 
bereditatis, eo quod hereditas in Wallia 


| partibilis fit int hæredes maſeules. And 


my lord Hale is of opinion, that till 


king John's time, the hereditary ſuc- 


ceſſion to the eldeſt ſon, was not ſettled. 
But this muſt be underſtood of ſocage 
land; for from the Conqueror's time, 
the feodal tenures of knight - ſervice 


were introduced, and there the eldeſt ſon 


* inherited ; and this held till the ſtatute 
de Donis, when the lords and great 
men being fond of perpetuating their 
names, and handing down their eſtates 

| | te 
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to their families, by that ſtatute, created 
tele elintes tail. 


At common law all eſtates were fee- 
ſimple, abſolute or f conditional, which 
created a wonderful quiet and repoſe to 
the public; but when this family · law 


was introduced, and theſe fettered inhe- 


ritances eſtabliſned, it is not to be ima- 
gined what ſuits, troubles and diſputes 
they created; as indeed it always hap- 

pens when the grounds of the ancient 
common law of this kingdom are al- 
tered. And the reaſon is obvious, for 
the common law of England having its 
force from immemorial cuſtom; and, 


as my lord Coke obſerves, being refined 


by the experience of many ages, its 


goodneſs is found by its uſe ; but when 
this excellent conſtitution is altered by a 


* poſitive law, though the change has a 
gay outſide, yet time ſhews the incon- 
veniences of the alteration ; and the le- 
giſlature having only a preſent conve- 
niency in view, the new law, when 


uſed, manifeſts that what was intended 


Profitable, proves often deſtructive, and 
ſo 1 it fell out in making the ſtatute de 
Dans, 


Þ+A fee tail 


was at com- 
mon law 
known by 
the name of 
a fee condi- 
tional, ſo 
called from 
the condi- 
tion expreſſ- 
ed or im- 
plied in the 
gift or con- 
ſtitution of 


the fee, that in 
Caſe the do- 


nee died 


without ſuch 


particular 
heirs, the 
land or fee 
ſhould ever: 
to the donor, 
But notwith- 
ſtanding ſuch 
limitation or 
reſtriction 


6 


was agree 


able to the 


nature of 
feuds, and 
the conditi- 
on itſelf no 
other than 
(whether ex- 
preſſed or 
not) was im- 
plied in eve- 
ry ſuch gift; 
yet our an- 


poſition that 


ceſtors were, 


after heir or 


iſſue had, 


Luffered at 
common law 
to aliene 
ſuch fee, and 
to defeat the 


donoras well 


as the heir, 
upon a ſup- 


the condi- 


tion was for 


this purpoſe 
fatished or 
performed 


by the do- 


tice, being 
manifeſtly 
contrary to 


the form and 


intent of the 


gift, was 


therefore re- 


formed by the ſtatute of Weftm. 2. Cap. 
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Donis, 1 created eſtates tail, turn- 
ing all thoſe eſtates which were fee- 
ſimple at common law, into thoſe cur- 
tailed eſtates, which being of an amphi- 
bious nature, and participating ſo much 


of a fee as to be inheritances, and yet 


tenant in tail in ſome reſpects, having 


only an eſtate for life, this odd mix- 


ture created infinite difficulties, not fore- 
ſeen, but experimentally found to be very 


_ troubleſome to the quiet of the ſtate. 


nee's having 
iſſue: This 
notion, and 
the conſe- 
quent prac- 


Tpheſe eſtates being thus made by the 
ſtatute of Weſiminſter the 2d, had vari- 
ous. fates, every age looking on them 


Pte a different aſpect. 5 Ed. 3. 14. 


hey were by Herle ſaid to be ſage 
Lure that made this act; and tho 
the 


I. (commonly called the ftatute 


de Donis) "hich required that from thenceforth the and the i intent 
of the donor ſhould be obſerved, and that a fee ſo given ſhould in all 
events go to the iſſue, and for want of iſſue, revert to the donor : So 
that though Lit ag 1 fays, that a fee tail is by force of this flatute 
for that before, inheritances were fees imple, abſolute or conditi- 
onal ; yet it is cettain, that this ſtatute did not create any new fee, aut 
re aut nomine, but that it only ſerved and diſtinguiſhed the /imitation 
from the condition, and reſtored the effect of each, that is to ſay, the 
effect of the limitation to the iſſue, and the reverſion as the proper 
effect of the condition to the donor, according to the plain, import 
and manifeſt intent of the gift: And yet, as by means of this ſtatute 
the limitation w * raiſed above the condition, the fee might thenceforth 
be denominated from the limitation, which as now eitabliſbed, was 
become the ſubſtance, as it was in truth, before, the immediate end 


of the gift. e 186, 187, . 


— 


. 
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the ſtatute De modo levandi fines, was a 
moſt excellent law, yet the ſtatute of 
Meſim. 2. having provided uod finis 


 ipſo jure fit nullus, the judges conftrued 
a fine levied by tenant in tail a diſ- 


continuance, but no bar ; ſo that for 
200 years theſe eſtates were favoured ; 
and the nobility being always fond of 
this act, by reaſon it preſerved their eſ- 
tates for their family againſt forfeiture, 
even of felony and treaſon, there was 
no hope of getting it repealed by the 
legiflature; and. therefore the judges 
were forced to uſe their art, by con- 


ſtruction to avoid this act, and remedy 


the intolerable inconveniences introdu- 
ced by it. Vide Moore 1 56. 


It is true, Shes: ft jus dicere non 
condere, and this altering the law, and 
evading the ſtatute of Weſim. 2. ſeems 
to be a taking away the force of a * poſi- 
tive law without the legiſlative power ; 
but uſe and cuſtom have given common 
recoveries a ſanction, and the judges 


will not now let them bas ſhaken or re- 
flected on, | 


'The 


F 8 


The origin 
of common 
recoveries. 
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The origin of common recoveries, 
and the. occaſion of introducing them 
has been much controverted among the 
learned; and ſome are of opinion that 


Ea. 4. ſeeing the great effuſion of 


blood in the unhappy diſputes between 


the houſes of York and Lancaſter ; and 
finding, that tho' he uſed the extremity 


of law againſt the oppoſite party, by 


attainting them of high treaſon, yet 
their eſtates were protected in the ſanc- 


| tuary of entails, and the ſon who ſuc- 
ceeded the father, generally inherited 


his principles and party as well as eſtate. 
To remedy this, and to give people an 
opportunity to dock their eſtates, this 
wiſe prince brought Taltarum's caſe on 
the ſtage, in the twelfth year of his 
reign, as king“ James I. did Calvin's 
caſe, and king James II. Eduard 
Hale's caſe, where the judicial deciſion 
was made auxiliary to the Police. Howe 
ever it was, it muſt be owned Taltarum's 
caſe was cunningly managed, for Prima 


Facie, that ſeems to be an adverſe judg- 


ment, and the opinion of the court 


was for the iſſue in tail, againſt the 


recovery, The caſe was this, tenant 
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in tail general, makes a feoffment in 

fee, and takes back an eſtate to him 

and his wife, and the heirs of their 

bodies, and the wife dies, a Fræcipe is 

brought againſt tenant in tail, and he 

vouches the common vouchee, and 

held that the firſt eſtate tail was not 

barred, becauſe tenant in tail was 

ſeiſed of another eſtate, and the reco- The recove= 
very in value, which is the reaſon of Yin value, 


; : : | : Which is the 
barring the iſſue, goes according to the reaſon of 


eſtate whereof the tenant was ſeized > Ea 
at the time of the recovery, and net >cconung to 
in recompence of the eftate he had not, tenant in 
ſo that here“ tenant in tail being in of P. 10 
a ſpecial eſtate tail, the firſt eſtate 3 
tall general was not barred. But bß 
what was ſaid by the bench in this caſe, 
it appears, the judges were of opinion, 
that if in this caſe tenant in tail had 
come in as vouchee, he had then come 
in of all eſtates he ever had, though dil- 
continued and turned to a right; ſo 
that from this cafe, 12 Edw. 4. 14. 19. 
moſt date the Fra of common reco- 
veries. But it ſeems to others that they 
are of far greater antiquity ; for when 
the judges ſaw the ill conſequences 
"0 theſe 


For the rea- 
ſon of the 
law, vide 


. 


Shore 373. 
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Ae. wad eſtates 7 OE CORY and 
that they looked towards a perpetuity, 
they always endeavoured to leſſen their 


authority. And my lord Coke in Mary 


Portington's caſe, 10 R. 37. 6. cites 


ſeveral caſes that from Edw. III.'s time 
_the judges were of opinion that a com- 


mon recovery was a good bar to an eſ- 
tate tail. -And the riſe of them ſeems 
to be from Octavian Lombard's caſe, 


44 E. 3. 21. * The caſe was, Octavian 


Lombard brought a replevin for taking 
his cattle, the defendant avows, for that 


one Nicholas was ſeized in tail, and had 


iſſue John and Joan; Nicholas dies, 
John being then beyond ſea, Joan the 


daughter enters, and has iſſue Mehbolas, 


who enters; John the ſon returns from 
beyond ſea, and ſues ſor the land, and 


on an agreement, releaſes to Nicholas, 


and for his releaſe Nicholas grants him 


20). a year, with a clauſe of diftreſs, 
and for rent arrear . avows on the 


land charged, then in the hands of 


the iſſue of Nicholas, and the diſtreſs 
held good. Now the gift of this caſe 
is, tenant. in tail pro lite redimenda, 
grants to one that had a mY right to 

the 


of 
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the eſtate a rent-charge, in conſider- 
ation of a releaſe of his right, this be- 
ing for the benefit of the iſſue, held he 
could not avoid it. From this ground 
it ſeems common recoveries had their 
origin; for the iflue in all common 
recoveries * is ſuppoſed to have a recom- p. 12. 
| pence in value for the eftate loſt, and a 
this recompence in value is the reaſon 
of his being barred. T. 7 Edw. 4. 19. 
Pl. 25. Indeed it may be reaſonably 
objected that this is all ſuppoſal, ſince 
it is notorious that in reality, the iſſue 
on a common recovery has no recom- 
pence, and this is all a fiction of law. 
That is true, but in fictione juris ſub- 
fiſtit equitas; and all laws have their 
fictions, and all grounded on reaſon. 
However, it muſt be owned, that this 
oOccaſioned very hard cenſures on com- 
mon recoveries by the learned; ſee 
Sir Thomas Craiggs De Feodis 161. ſays, 
Et licet ex jure Anglorum provideri in 
feodo taliato paſi', ne in fraudem bære- 
dum qui in tallio ſuccedere deberent, alie- 
natio fiat, qui tamen in foro verſantur, 
callidis artibus mentem legis ſubvertunt, 
ex illicito licitum per ambages faciunt, 


Lo | on. 
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dum quod vaſſallus alienare non poteſt, 

| 5bropter conditionem in feodo talliato ex- 
*P. 13 Preſſam, id ei * colludenti ſiue conſentienti, 

ſimulatus contradiftor (revera autem 

Feodi emptor ) ex tacito conſenſu judicio 

feodum evincit, illi recuperationem vo- 

cant. But let the opinions of others be 
what they will of common recoveries, 

the publick has found the benefit of 

| them, and being now common aſſu- 

5 rances, the judges, (as my lord Hobart 

0 . on another occaſion ſays) are even 

aftuti in ſupporting them, and inventing 

reaſons to maintain their authority. 

Hence it is, that for ſeveral centuries 

the ſole reaſon given for common re- 

coveries was the recompence in value 

the iſſue had, or by poſſibility might 

have. But in proceſs of time it hap- 

pened that there were many caſes where 

in the iſſue or party barred, could have 

no - poſſibility of recompence ; as if 

there be tenant in tail, remainder for 

years; if tenant in tail ſuffers a re- 

covery, the remainder is barred, tho? 

| no recompence in value can extend to 
P. 14 a term * which is but a chattel. So 
F 1 a eme covert his her huſband are 
„ vouched, 


v2 E 
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vouched, ſhe is barred tho the recom- 
pence extends not to her ; ſo contin- 
gent eſtates are. barred without a re- 
compence. And therefore the judges 
have been of opinion, that the recom- 


pence in value is indeed the true reaſon 


for barring the iſſue in tail, but no 
reaſon for barring the reverſion or re- 


mainder ; but the reaſon why they are 


barred is, that the recoverer is by ſup- 
poſition of Law, in of the eſtate tail, 


and that eſtate tail, by like ſuppoſition 


of law, continues for ever. And at 


common law the donee poſt prolem ſuſ- 


citatam might have aliened and have 
barred the donor; ſo theſe common 
Tecoveries were conveyances excepted 
out of the ſtatute de Danis, and is a 
privilege inherent, and annexed to the 


eſtate tail, and not taken away by that 


ſtatute. And the recovery being in 
of the eſtate the donee had, and the 
eſtate * tail continuing in judgment 
of law, he in remainder is ſo barred 


that no charge by _ can ever take 
place. Y 


4 


1 
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There is another objection made 
againſt common recoveries, which is, 


that when the tenant appears and vou- 
ches to warranty, that it is notorious 
| here was never any warranty among 


them, it being all a fiction and inven- 


tion to bar the entail. But as to this 


it muſt be obſerved, that whenever te- 


nant in tail is vouched, he comes in of 


the ſame poſſeſſion he had before, and 
to warrant this poſſeſſion ; for when a 
man 1s vouched to warrant, and enters 


Into warranty, the law preſumes he 


| parted with the firſt poſſeſſion with 


warranty, and comes now to warrant | 
it, purſuant to this warranty; and 


that if it were otherwiſe, he would not 
enter into the warranty, but counter- 


plead it, and demand the lien or 


ground on which the tenant founds ; 
vis warranty ; but if without demand- 


*ing the lien he enters into warranty, 
none can ſay he never warranted ; for 
the tenant cannot ſay the vouchee ne- 
ver gave him a warranty, becauſe the 


vouchee has entered into warranty; and 


the vouchee cannot ſay he never war- 


ranted, becauſe his entering into war- 


ranty 
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ranty is an eſtopel by record, which 
| binds him and his heirs : So none privy 
to the record can deny it, nor can any 
ſtranger gain- ſay it, becauſe the law 


will always preſume, when any one en- 


ters into warranty, that there was a 


warranty by feoffment or grant of 
ſuch an eſtate as he who is vouched 
had before; and this is preſumptio ju- 
ris, and grounded on reaſon; for be- 


ing to the vouchee's prejudice, and he 
binding himſelf to render the value of 


| the land in demand, the law will not 
preſume he would thus prejudice him- 
lt, unleſs he had ee. 


Tbe objections againſt common re- 

coveries being cleared, we are now to 
 Feonſider their nature and uſe. As to 

their nature, they are in many things 
like recoveries on title, I and for this 
reaſon in every common recovery there 
muſt be a demandant and tenant, and 
the tenant being, as bas been ſaid be- 
fore, preſumed to have a warranty, calls 
in his warrantor, who 1s vouchee, and 


he vouches over the common vouchee, 


and judgments are given Juſt as in ad- 
3 


The nature 
and uſe of 
common re- 
coveries. 
47 
Shep. Touch. 
37. | 
+ Lord chief 
Juſtice Hilles, 
who deliver- 


ed the opi- 


nion of all 
the judges in 
the caſe of 
Martin v, 
Strachan Eaſ- 
ter 17, Geo, 
2. faid © We 


think com- 


mon recove- 


Ties are com- 


mon aſſur- 
ances with 
the conſent 
of the parties, 
and are not 
to be com- 
pared to a 
judgment or 
proceeding 
in any other 
real action. 
iſt, Becauſe 
now by long 
cuſtom and 
uſage they 
are become 
common aſ- 
ſurances ; 
2d, becauſe 
they ate ſuf · 
fered by 
conſent of 


* P. 18 


the parties, 
and-a re- 
mainder can 
bebarred up- 
on no other 
principle but 
this, that a 
common te- 
covery is a 
common aſ- 
* furance, 
5 Reg 40. a. 
b. Mr. Pig- 
got (he ſaid) 


And the land being 
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verſary ſuits, wherein there is a voucher. 
recovered by him 
that brought the writ, the tenant is 
leſt to his remedy over, againſt him that 
made default, and came not according 
to his warranty to defend the tenant, 
and 6 has judgment over, againſt him 


to recover in value, and by this means 


the eſtate tail that was made by the 
tenant or his anceſtors, is barred; for 


that it is pretended he had now no 


power to intail the land whereunto he 
had no juſt title, as now appears by 


the, recovery, the land being evicted 
and recovered from him. And although 


thus far common F recoverics agree with 
recoveries on title, yet in other things 


they differ; for a recovery on à title 


cannot be to an uſe; but a common 


recovery being a common aſſurance, 


is always either to the uſes declared, 
or to the uſes the land was before. 
There is likewiſe A difference between 


Who was as able a conveyancer as any man of the profeſſion, has 
* confounded himſeif and every body elfe who reads his book, by en- 
deavouring to give teaſons for, and explaity Omen: recoveries. 


1 Wilfon 73 


5 Recoveriés] The force of recoveries to i all conditions, 
: powets and incidents annexed to an eſtate tail, ariſes from hence, that 
the law conſiders them in the nature of real actions, and the recuverors 


ace in by right. 2 Atk. 591. 


Jan. 8. 1741, and ſee 2 Atk. 206. 
a recovery 
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a recovery and a fine; b e 


proves a right in him that levies it, 
but a common recovery diſapproves 
and diſaffirms all title of him againſt 


whom it is had, Popham 23, and this 
ſo ſtrongly, that if there be three or 


four diſcents caſt after the recovery 
ſuffered, the recoveror may enter, for 


the recovery binds the blood, and diſ—- 


approves the title, 6. Edw, 4. 11. Be- 


fore 32 H. 8. cap. 31. common re- 


coveries had ſo ſtrong an operation, 


that if a præcipe had been brought a- 


gainſt tenant for life, and recovery 


ſuffered, it had bound thoſe in re- | 
"EF. 19 


#*mainder ; ſo if after the ſtat. 32 H. 8. 
and before the ſtat. 14 Elie tenant 
for life had let for years to one who 
made a feoffment, and a, pracipe had 


been brought againſt the feqffee, and 
he had vouched tenant for life, this 


had bound the remainder ; but the ſtat. 

14 Eliz. cap. 8. helps it. 10 K. 43. 
3 Cro. 562. Moore Pl. 955. Ales m_ 
"0-7. 


} 


It muſt not be 3 that Ada | 


ane as well as 32 H. 8. and 14 El. 
6 have 


Pp. 20 


5 


lity was only a reflection upon the a- 
buſe of common recoveries. But on 


5 them, and wnacts, recoverors may avow 


well th, ſince without theſe Ss 
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have called thefe comm 10n recoveries 
feigned recoveries,” and ſeemed to caſt 
a reflection on them; but that in rea- 


the other hand, 7 H. 8. c. 4. allows 


ernment.” 10 R. 3), 38. 
; 1 8 e which ſhews they 
aſtro eld r- is not to be pre- | 
ſumed the legiſlature would give any 

* obuntenance 'or remedy to things il- 


As to che ue of common recove- 
ries, they were invented and are uſed 
to bar eſtates tail and remainders, and 
reverſions expectant on them, and to 
reduce all eſtates to that purity and 
condition they were in at common 
law, and to avoid as much as may 
be, the inconveniences the ſtatute de 
Donis brought into the common- 


K 


as my lord Coke obſerves, tenant 
tail can make no jointure. for a wife 
[proviſion | ſor bis e or payment 
of His debts. 3 

The 
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| The origin, nature and uſe of 
common recoveries being ſhewn, I 
ſhall here recapitulate ſome obſerva- 
tions made before, and ſet. forth what 


caſes occur | in the ban in this mate 
ter. 


Firſt, a common recovery, by te- 
nant in tail, bars the eſtate. tail, and 
all remainders and reverſions thereon 
expectant; for at common law, that 
which is now an eſtate tail being a 
conditional fee, no remainder could 
be after a conditional fee; for a fee, 
by the rules of law, cannot mount 
on a fee, No though the ſtatute 
de Donis turns this conditional fee 
into an eſtate tail, yet a fecovery, as 
has been obſerved before, was an inhe- 
rent privilege not taken away by that 


Natute, and it is a canveyance except- 


ed out of that ſtatute by conſtruction 
of law; and for this reaſon, he who 


comes in under tenant in tail, is liable 
to all his charges; for the recoveror 


comes in, in continuance of the eſtate 
tail, for the recovery inlarges the 
eſtate tail, which, by ee of 


* P, 21 


Shore 377 


*. P. 22 
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law, has a perpetual continuance. 


2 Leu. 29. 1 Mid. 110,111. Sid. 285. 
3 Keb. 289. And this is the true rea- 
ſon why the remainders and reverſions 
are barred; but the reaſon why the 
iſſue is barred by a common recovery, 
is the intended recompenoe, 2 Lev. 7700 
and this recompence is regarded in 
law, and though in reality there b 
none, yet the law ſuppoſes a recom- 
pence, and for this reaſon the iſſue is 
never barred without a recompence or 
a poſſibility of one; for which reaſon 
if tenant in tail makes a feoffment 


in fee, and a precipe is brought againſt 


the feoffee, who vouches tenant in 


tail, and he vouches the common 


vouchee, this bars the eſtate tail, be- 
cauſe tenant in tail coming in as vou- 


chee, he ſhall be in the degree of te- 
nant in tail, and the recompence in 
value he has, or by poſſibility may 
have, goes to the eſtate tail, and when 
he comes in as vouchee, he comes in 


of all eſtates he ever had. But if in 
this caſe, the feoffee had re- enfeoffed 


tenant in tail, and the præcipe had 


been n againſt tenant in tail, 
and 
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and he had + vouched the common vou- 
| ®ehee, there tenant in tail not being 
ſeized of the eſtate tail, 
ther eſtate, there the iſſue is not 
barred, becauſe the recovery in value 
goes according to the eſtate whereof he 
was ſeized, and in poſſeſſion at the 
time of the recovery, and not in re- 
compence of the eſtate he had not; it 
is true, as has been ſaid before, the 
vouchee in the firſt caſe may demand 
the lien, and then ſhall only be barred 


of that eſtate to which the warranty 


is annexed; for the recompence goes 
according to the lien, but when te- 
nant in tail comes in as vouchee, and 


demands not the lien, then he comes 


in of all eſtates he ever had. Plow. 


but of ano- 


+ What ef- 
tate ſhall be 

, 23 
barred by a 
recovery 


with ſingle 


voucher, ſee 
2 Rol. Abr. 
394, 395. 
and what eſ- 
tate ſhall not 
be barred 
thereby. 


Ibid. 


Mich. 10 Ed, 
3. 51. 


Hob. 26. 


Maxwell's caſe, 8. 14. And this rule 


of the recompence in value is ſo true, 
that when the iſſue. has no recompence, 
he is not barred ; as if there be a re- 
covery againſt tenant in tail and no 
voucher, as by default, and tenant 
in tail dies, the iſſue is remitted, but 
if he had + vouched over, there had 
been no remitter, becauſe he has, or may 
mou aſſets, and if he ſhould falſify, he 

would 


"PF. 24 


+ Tenant in 


tail cove- 


nants to ſtand 
ſeiſed to the 


__ vſe of him- 


ſelf for life 
with re- 
mainders 
oder, to his. 
ſon in tail, 
c. and af- 
terwards ſuf- 
fers a reco- 
very with 
ſingle vou- 
cher {where» 
in he is te- 
nant to the 
præcipe and 
vouches over 
the common 
vouchee) to 
other uſes in 
tee, the uſes 
on the reco- 
very are held 
good; for 
where a te- 
nant in tail 


covenants to 
ſtand ſeiſed 


dio the uſe of 


himſelf for 
lite, re- 
mainder to 
dis iſſue in 
tail, this is 


AL. 26+ 


abhſolutely 
void, for the 
remainder is 
to take effect 
at the death 
of the tenant 
in tail, 
when by his 
death the 
citle of the 
ifſue com- 
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would have the eſtate tail and aſſets 
alſo: And it is a known rule, that the 
iſſue in tail never can defeat any act 
but what is to his advantage; and if 
the iſſue has aſſets, or à poſſibility of 
aſſets, it is ſufficient, and the recovery 
in value goes to him that loſes the te- 
nancy, and 'formedon lies for the aſſets, 
and he has ſuch eſtate in the aſſets as 


he loſt. Plow. 5 14. 4. And there is a 


very good caſe to this purpoſe, 17 Ed. 
2. 545. J. Chamberlaine's caſe, which 
was this, Aſſize of Novel Diſſeiſin by B. 
againft A. and . J. anſwers as tenant, 


and vouches to warranty A. who enters 
into the warranty, and pleads with the 


plaintiff, and judgment is given that the 
plaintiff ſhall recover againſt F, and he 


over, againſt A. and F. brings a writ of 
error to reverſe this judgment, and held 


that * error. does not lie, for J. is by the 


judgment to recover againſt A. the 
vouchee, who was tenant; ſo F, had 


nothing, to do with the judgment, being 


at no loſs. And it is there held that 


voucher in aſſize is not like voucher in 
other præcipes; for in other writs, wen 
vouchee enters into warranty, the te- 

| | _ nant 
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nant is out 'of court, and the youchee 
only party to the plea ; but here he can- 
not loſe but by verdict of the aſſize; 
and here, if the tenant ſhould reverſe 
the judgment, he will be reſtored to the 
land loſt, and have recovery in value 
alſo, and he who has the lofs muſt have 
error, and that is the vouchee, which 
ſhews how 'much notice the law takes 
both of the loſs and recompence'; but 
from this caſe it muſt not be concluded 


that the common vouchee in a common 


recovery may have error, for he is only 


à formal party, and the court takes no- 
e Hob. 28. 3 Cre. 2, 3. 


"Secondly We mull obſerve that theſe 
common ' recoveries are now become 
common aſſurances of land, and there- 
fore are favoured by the judges, and the 
intent of the parties reſpected and fup- 
Ported as far as may be. 2 R.74. 3. 
Rep. q 5 K. 20. 146. and a fine, re- 
covery and deed to lead the aſe, are all 
but one ee tho' they have ſe- 

veral 


mences, and 
that is an el- 
det title 
concurring 


with it, and 


therefore it 1s 
void; and 
the covenant. 
as to the eſe 
tate for life 
to himſelf is 
. void, becauſe 
here is no 
tranſmutati- 
on of poſſeſ- 
ſion: and 
ſuch cove- 
nant is in any 
caſe only 
d in re- 

pect of the 
remainders, 
and fince the 
remainder 
here is void, 

. the covenanc 


* P. 26 
and the firit 
eſtate are 
void. So the 
covenant to 
ſtand ſeited, 
Sc. did not 
alter the ei- 
tate tail, and 
the recovery 
was held a 
good bar of 
the eſtate of 
the ĩſſue in 
tail. Comyns 
119, Machei 
and Clarke. 


| a S. C. Farrell. 18. 
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veral operations, which ſee well debated in 
Cromwell and een 8 Caſe. I Cro. 15. 


15 


Thirdiy, . to les common uſe 
and metnod, if- the tenant be in court 
and the vouchee, then there is no great 
difficulty in the matter, it is all done at 
the bar; but if the tenant be abſent, 

then there muſt be a Dedimus Poteſtatem 
die altorn faciend & tertio ſumons ad 
warrant” ; and then care muſt be ta- 
ken that all be regularly and carefully 
done. If there be father tenant. for 
life, remainder to the ſon in tail, re- 
mainder over, and a recovery * ; is to be 
ſuffered, it is ſafeſt to have a recovery 
with treble voucher; and let the te- 
nant to the præcipe vouch the father, 
and the ſather the ſon, and the ſon the 
common vouchee ; ; for by this means, 
if the father has any antient entail veſted 
in him, he coming in as vouchee, is 
:- barred, which would not be if the præ- 
cipe was brought againſt the father, and 
he vouched the ſon. And the party 
wbo is concerned to look into a recovery 
is carefully to ſee if the writ of entry 
be Gy” filed, and the proceedings re- 
aularly 
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gularly entered, and to have an f ex- 
emplification of the recovery; for 1 have 
known ſome attornies ſo remiſs as to take 
all the fees for a recovery, and barely 
take it at the bar, and do nothing more. 


| + There are many exemplifications of recoveries ſuffered at the bar, 
between the beginning of the reign of queen Anne, and about the be- 
ginning of the reign of king George the ſecond, whereof no entries 
upon the rolls in the treaſury of the Common Pleas, or writs of entry, 
ſummons and ſeiſin can be found thereto belonging; this being diſco- 
vered by this eminent author and conveyancer, the ſtatute of the 
14 Geo. 2. c. 20. to amend the law concerning common recoveries, 

&c, was made, to prevent the miſchief which might happen to pur- 
chaſers from ſuch neglect, whereby among other things, it is enacted, 
that after 2o years poſſeſſion under a recovery, the deed to lead the 
uſes thereof ſhall be deemed good evidence that ſuch recovery was 
duly ſuffered, in caſe no record thereof can be found, or the ſame be 
not regularly entered on record. See the ſtatute. a 


1 CAP. 
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pit I RPE ATE, : 


| Of the T, enant to the Praeci De.” 


IV every real ſuit there muſt be a de- 
1 mandant and tenant, the demand- 
ant is the party grieved, and who, in 
the courſe of juſtice demands a repa- 
ration for the tort done him. The 
tenant is the wrong-doer, and who 
with-holds the land or other thing de- 
manded, ſo that though common re- 


coveries are deemed to ſome intents fic- 


titious, yet there muſt be Aclores fabulæ, 


5 for which reaſon there muſt be a te- 
"The tenant nant to the Precipe ; that is, the writ 


to the Pr - 


 cipe muſt be Of entry muſt be brought againſt one 


CT that is f actually ſeized of the freehold 


freehold, or by right or wrong, or elſe the reco- 
elſethe reco- 1 3 | 3, 
very is void. Very is void; for in every real action 


there 


+ Actually ſeized] John Dormer the father, by a ſettlement made 
before the marriage of his fon Jon Dormer, after limiting an eſtate to 
his ſaid ſon and the heirs of bis body, limits it, in default of ſuch 
Hue, to the uſe of Robert Dormer for 99 years, if he ſo long | ve, and 
after his death or other ſooner determination of that eſtate 1o limited 
to him, to 7. S. and J. R. tiuftees and their heirs during the life of 
Robert Dormer, upon cult to preſerve the contingent uſes therein after 


limited 
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there muſt be a good tenant to the 
freehold, otherwiſe - he cannot render 
the land as the writ commands; and 
* though the tenant may plead non- 
tenure, yet if he does not, the iſſue 
in tail is not barred, who may plead 
Nient tenant tempore brevis, 12 Edw. 4. 1 
12, 19. becauſe the iſſue is not eſtop- 
ped ſince he claims Per formam dont, 
3 R. marquis of Wincheſter's' caſe. But 
if there be a good tenant to the præ- 
cipe, before the return of the writ, it 
is good ; for even in adverſary writs, 
if the tenant was not tenant at the 
teſte of the writ, but was before the 
return, it was well. If he were not 
tenant at the return of the writ, he 


: limited from being defeated, and after the end of the ſaid term, to the 
uſe of the firſt and other ſons of the ſaid Robert Dermer in tail male, 
with ſeveral other remainders, and the laſt remainder to Euſebe Dormer 
the father of the leſſor of the plaintifF in the ſame words as the limi- 
tation to Robert Dormer. Robert Dormer had one ſon Fleetwood Dar- 
mer; and when he came of age, they levied a fine to make a tenant 
to the præcipe, and ſuffered a recovery in which Fleetzwood was 
vouchee : By the opinion of all the judges, the fine and recovery 
were no bar; for a good eſtate being veſted in truſtees during the lite 
of Robert Dermer, he and his ſon could not by any act defeat the re- 
mainder men, without the conſent and joining of the truſtees, during 

the life of Robert Dormer, as the freehold was in them: The plain 
intent of making Robert Dormer tenant for 99 years, was to prevent 
him and his ſon from barring the eſtates in remainder without joining | 
the truſtees. 3 Atkyns 135, 136. Smith on the demiſe of Dormer 
v. Parkhurſt & al. 23d Feb. 1741. in error in demo procerum, 


Shore, 347. Ms 
5 E 2 might 


1 Ld. Raym. 


227, 475.8. 
C. 2 Salk. 


568, S. C. 


A. Treatiſe of Common Recoveries, 


might abate the writ by „ non- 


tenure; but if in that caſe he vouched 


over, then as to himſelf he admitted 


the writ good; but then the vouchee 


might counter-plead the tenancy ; but 
if the vouchee does not counter-plead 
the tenancy, it is good againſt them all 
by eſtoppel. But in this caſe the te- 
nant ſhall not recover in value, be- 
cauſe he is at no loſs; but if he be- 
come tenant after the voucher, and 


before judgment is - given, where the 
vouchee is ſummoned ad Warrantizan- 


dum by writ, and appears at the re- 


turn, as in Lacy and William's cale. 


Salk. 568. Then the judgment not 
being given on the precipe, but on the 


laſt voucher, this judgment binds the 
land; ſo that when the recoveror 


takes out execution, the tenant by a 
ſubſequent purchaſe cannot avoid this, 
for the tenant is become a loſer, and 
ſhall recover in value againſt the 
vouchee, and the vouchee over. Hut. 
112, 113. And if it be a recompence 
by eſtoppel, this concludes parties and 
privies, and is good to bar them. Stiles 
319. Now if it t be thus in adverſary 


writs, 
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writs, much more in common recove- 
ries ; and therefore in common recoveries, 
if there be a good tenant to the pre- 


cipe any time before judgment, it is 


good, with this diverſity, that if the 
| tenant comes to the land by his own 
Kact, he can never plead it to abate the 


demandant's writ, but has thereby 
made the writ good ; but if he comes 


to the land by the act of law, he may 
abate the writ by pleading non-tenure. 
As if a ſon has a præcipe brought a- 
gainſt him in the life of his father, 


and his father dies, he may plead non- [ 


tenure, if the land deſcended to him 


by his father's death, 1 H. 6. 12. 5 F. 


5. 9. 8 Edw. 3. 82. 37 H. 6: 16. 
3 H. 7. 8. 41 Hau. 3. 5. 


There is another reaſon why a te- 
nant to the precipe is neceſlary, viz. 
becauſe the eſtate tail of the vouchee 


is barred only in reſpect of the aſſets 


recovered, or which by poſlibility may 
be recovered in value: Now till the 
demandant ſues execution againſt the 
_ tenant to the præcipe, the tenant can- 
not have execution againſt the vouchee, 

nor 


*P. 4Q1 


P. 33 | 
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nor the vouchee againſt his vouchee ; 
and if the tenant to the præcipe 
bad nothing in the land, no exe- 


*cution can be ſued. againſt him, and if 
no execution can be ſued. againſt him, 
no recovery can be had over in value, 


and. conſequently no recompence to 


bind him, and ſo the recovery can be 


no bar. And to inforce this, Littleton 
in Taltarum's caſe ſays, when there is 
no tenant to the precipe, there is no 
recovery, becauſe there-is none againſt 
whom the demandant may recover the 
land, and a recovery proves not the 
tenant ſeized, but ſuppoſes it. Plow- 
den in 'Manxwell's 's caſe; elaborately | 


urges, this point, and endeavours to 
prove that a common recovery may be 


good, where there is no tenant to the 


pracipe. Now all his arguments ſeem 


to centre in this, that all parties and 
pri vies to the recovery are eſtopped, to 
ſay there was no tenant to the præcipe 
againſt the admittance on record. But 


it is plain that eſtoppels bind not the 


iſſue in tail ; and the law is now ſet- 


tled, that if there be no tenant to * the 
præcipe, the common recovery is void, 


and 
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aud, the iſſue in tail may falſify, that 
is, reyerſe it for this error; for the 
recovery in value (as has been faid 
before) goes to him that has the loſs, 
or loſes the tenancy ; and he that loſes 
may aver againſt a ſtranger that he loſt 
nothing, ſo ſhall recover nothing: And 
if fo, 4 fortiori the iſſue in tail, who 
comes paramount .all. concluſions , and 


eſtoppels, may aver Nient tenant” tem- 


Pore brevis, 3 K. 5. 6. 60. a. 12 Ed. 
4. 12. 19. Cv. Car. 309. Gro. ECL 
21. Moor 255. 4 Leon.. 23. , But if 
one that - has a remainder in fee ſuf- 
fers a common recovery, it binds and 
eſtops his heirs, though there is no te- 
nant to the præcipe. Stiles 320. 2 Croke 


21. and in a writ of right, a recovery | 


may be good without a tenant to the 
præcipe. I Vent. 360. But in a War- 
raniia Chartæ, he who brings the writ 
muſt, be tenant of the land. the day 


of the writ purchaſed ; and it is a 


good plea. to ſay Nient tenant jour 
del brief; ſo if one releaſe with war- 
ranty, he may vouch him that releaſed ; 

but it is a good plea to ſay releaſee had 
nothing 
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nothing at the time of the releaſe. ; 
Hob. 21, 24. 


FL Though a tenant to the præcipe be ſo 
eſſentially neceſſary to a common re- 
covery, yet if a ſtranger who has no- 
thing in the land be added and made 
tenant with him that is ſeized of the 
land, it hurts not, for the recom- 
pence in value goes to him that loſt the 
kts. '1- Vent. 350- 


2 inn ſhewed the te why 2 
tenant to the preecipe is fo abſolutely 
neceſfiry in a common recovery, I 
ſhall now ſet down the caſes that occur 
in the books about this matter, which 

will ſerve to illuftrate this point. 8 


= L.——eſſee for another's life, makes a 
ol leaſe for ſixty years and dies, and he 
in reverſion, being tenant in tail, ſuf- 

fered a common recovery, and held 
P. 35 erroneous for want of a good f tenant 
to the præcipe; for the freehold was 

cat on leſſee for Vente as occupant, 

; and 


"Rs 


+ See the ſtat. 14 Geo, 2. c. 20. to amend the law concerning common 
recoveries, Oc. 
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and fo he, or fome claiming under him, 
ought to have been tenant to the præ- 


t 


cipe. 1 Keb. 735, 785. 


Huſband makes a feoffment to the 
_ uſe of himſelf for life, remainder to 
his wife for life, remainder to the 

| heirs of their bodies, and a pracipe is 
brought againſt him and his wife, and 


they vouch common vouchee, this 
bars not the entail, for the woman is 


not a proper tenant to the præcipe, for 
the reaſons that ſhall be hereafter de- 


clared: So if a man be f tenant for 


life, remainder to B. in tail, if a 
fracipe be brought againſt both, this 
bars not the entail; ſo of a. precipe 


againſt mortgagor and mortgagee : And 


the reaſon | of all theſe caſes is, be- 
cauſe the land recovered in value ſhall 
be in the ſame degree as the land loſt ; 
and when a joint pracipe is brought 
* againſt baron and feme, tenant for 


3 Rep. & 


* P. 36. 


+ A. was tenant for life, remainder to B. in tail, remainder to C. 
for life, Sc. B. leaſed and releaſed to A. then a præcipe was brought 
again A. who vouched B. and C. and they vouched the common 
vouchee. Halt held that this was a good recovery to bar the intail, 
though C. had but an eſtate for life, and after conſideration gave his 


opinion ace. rdingly, 2 Ld, Raym. 754. 


' 


life 


| Quere, 


Becauſe, i 
e this 


was formerly 


the better 

opinion, yet 
now the rea- 
ſon comes to 


hold, quod 


enide in 


Page's and | 


Hayward®s - 


Cate, 
2 Salk. 570. 


Idee Quære. 


P. 4 
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life and him in remainder, mortgagor . 
and. mortgagee, it ſuppoſeth them to 
be jointenants, and the judgment muſt. 
be againſt them as jointenants, and the 
recovery in value according to the ac- 
tion, whereupon he recovered, and fo 
| ſhall be the execution, then the re - 
cover y. in value being accordingly, it is 
in the ſame degree the eſtate tail was, 
ſo no bar to the iſſue in tail or re- 
mainder, the recovery being of a joint- 
eſtate. Further the cauſe of the bar 
is, the aſſets recovered in value, and 
none ſhall be admitted to ſay the aſſets 
went otherwiſe than the recovery is; 
and in theſe caſes the writ being joint, 
and the tenants vouching as jointe- 
nants, the recompence goes to ſuch 
Joint eſtate tail the tenants had, and 
not to the eſtate tail of the feme or 
him in remainder, 3 K. 6. and the iſ- 
ſue is never barred, but where recovery 
in value goes in lieu of the firſt * entail, 
which this joint eſtate cannot, and the 
aſſets and recompence cauſing the bar, 
the aſſets cannot veſt in bim in re- 
mainder only, and ſo go to the «ſlate 
tail, but muſt ERIN the loſs by the 
recovery, 
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/ 


recovery, whereby it veſts in baron A 


 +feme and tenant for life, and 


mainder- man Jointly. Dyer 2.52. 3 Gre. 
670. 10 R. 39. 645. Theſe are the 
reaſons given for theſe caſes, which 
indeed ſavour of a wonderful ſubtilty ; 
and though no man would venture to 
ſuffer -a recovery in this manner, yet 
theſe ſeem to me to be Apices Juris, and 
perhaps if now agitated again, would 
not be fo eaſily admitted, ſince the 
courts at law now uſe all means to ſup- 


1 common recoveries, as aſſurances, 
Where theſe 


now commonly uſed ſor conveyance of 
eſtates. Jdeo Ty > | 


* 


If e 24 tenant for ile, re- 


mainder in tail, remainder in fee, if 
he in remainder in tail ſuffers a com- 


* mon recovery, it bars not the entail, 
becauſe no tenant to the præcipe; but 
if he in remainder in fee ſuffers a re- 
covery, that bars his heirs, as has been 
ſaid before. Dyer 252. 2 Koll's Abr. 
3936. Ahe 666. 


Lands are given to huſband and wife, 
and the heirs of the body of the huſ- 
1 "ns 


1 Leon, 86, 
2 Leon. 9, 


See the caſe 
Page v. Hay» 
ward, 7. 

3 Anne B. R, 


recoveries 


ſeem to be 


5 


* FP. 38, 


\ 
2 Inſt, 342 
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band, remaining over, the huſband 
alone f. uffers a recovery, wherein he is 
3 tenant to the pracipe, and vouches the | 
cdcdWdommon vouchee, this is no bar to 
oe the iſſue, or him in remainder ; for 
the recompence cannot enure to the 
eſtate, the wife having a joint eſtate 
with her huſband, ſhe cannot be a 
| partaker of the recompence, becaule 
ſhe was no party to the recovery ; for 
the eſtate between huſband and wife 
is an entire eſtate, and no moiety be- 
5 tween them; ſo the huſband alone no 
good tenant to the præcipe, and the 
eſtate tail and remainder depended on 
the eſtate of huſband and wife, as on 
M an entire eſtate. 5 K. 5. Owen 129, 
130. Moore 210, Aliter of a joint 
eſtate conveyed to them before the co- 
verture; for there one moiety is barred. 
Moore 95. Coke Marquis of Hincbeſter's 
caſe. But if huſband be ſeiſed in the 
Tight of his wife for life, remainder 
in tail to A. remainder over to B. 
huſband by bargain and ſale inrolled, 
or by leaſe and releaſe grants the 
land to another, againſt whom a pra- 
cipe is brought, who vouches A. and a 
1 1 common 


* P. 39 
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common recovery is had; this bars 
all the remainder and entail, for here 
was a good 'tenant to the precipe. 
2 Roll's Abr. 394. So is Cupledick's caſe. 


Huſband and wife ſeiſed for life, re- 


mainder to the heirs male of the body 
of the huſband ; huſband diſcontinues, 
and a pracipe is brought againſt the diſ- 
continuee, who vouches the huſband, 
who vouches the common vouchee, this 
is 2 good recovery. 3 R. 6. a. 


A Though x tenant to the frac be 


abſolutely neceſſary in every common 
recovery, yet if it be by diffeifin, it 
is good in many caſes. As if tenant 


* P. 40 


Concerning 


tenant to the 


precipe by 
diſſeiſin. 


brought againſt the diſſeiſor, and he 
vouches tenant in tail, who wouches 
over, this bars the entail. So in Lin- 


cw college caſe, 3 Nep. 58. 6. a man 


makes a feoffment, to the intent the 
ſaviles ſhould reconvey to him and his 


E wife and the heirs male of his body, 


which they do accordingly, and he has 


iſſue a ſon, and dies, the ſon in his 


mother's life-time, Tenens liberi tene- 


menti, which muſt be intended by diſ- 


ſeiſin, (being on e and to be 


taken 


by Treatiſe of Commun Recoveries. 


taken moſt firongly againſt the pleader) 
ſuffers a common recovery, and wife 
releaſes with warranty, and notwith- 
ſtanding 11 H. 7. cap. 20. held the 
entail barred. 3 K. 58. 1 Inſt. 326, 

365. 5. 1 Mod. 218. 2 Roll's Abr. 


Om”. 


PA upon v wha! has 3 already ſaid, it 
3 is apparent there muſt be a tenant to 
to the pr the præcipe, either by wright or wrong, 
cipe either and therefore in many caſes it may 
by right 
or wrong. ſeem.” wholly - impracticable for thoſe 
* who have the remainder in tail to ſuf- 
fer a recovery: The moſt uſual way 
is for him in remainder to get the te- 
nant for life to + ſurrender to him con- 
ditionally. ; and in this, though the te- 
nant for life keeps the poſſeſſion, yet 
the recovery. will be good. But if a 
common recovery be to be ſuffered of 
2 manor, wherein are many leaſes 
for lives of part of the manor, tho 
the practice has been to get ſurrenders 
from 11 leſſees, | that is only abun- 
dans 


+ darlin} A 88 of a tenant bs life ſhall be preſumed on 
. a recovery of 40 years agar 2 Str. 1129. | 
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dans Cautela ;. and I take it not to be 
neceſſary; and I think the recovery 


good, though the particular tenants 
for lives did not ſurrender ; for the 


reverſion of the lands leaſed for lives, 
remains ſtill part of the manor ; and 
the fine or deed that made the tenant 


„to the pracipe, carried the entire ma- 
nor to him, as well reverſions as polleſ 
ſions ; for the manor being an entire 
thing, the freehold thereof was in the 
tenant to the præcipe, to make this 
good, I ſhall endeavour to- prove two 


things, 


. Firſt, That whatever is part of the | 


manor, whether in poſſeſſion or rever- 
ſion, paſſed With. the manor, | 


Secondly, That the coo AR of the 
tenants for life are part of the manor, 
and paſſed by grant of the manor to 
the tenant of the præ cite, and conſe- 


quently the recovery of the manor a 


good recovery. 


* 


As co the firſt point, if we look into 


the ancient year-books, which are moſt 


N Ice 
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nice nk vat in all nu? actions, 
we cannot find one inflance of a præ- 


cipe of a manor, and another of lands 
leaſed for lives, that are part of the 


manor: But on the contrary, if a man 
brought a præcipe of a manor, and in 
eit demanded any lands, part of the 
manor, he muft either abridge his 


plaint, or if the tenant pleaded this 
matter in abatement, the writ was 


abated quia bis petitum, it being ſu- 


perfluous to demand the ſame thing 


twice; and if lands are mentioned 


with a manor, they ſhall be intended 
to be no part of the manor, becauſe 


all that is part of the manor is com- 


prehended in a præcipe of the manor; 
as 36 H. 6. 17. Sci Fac to have exe. 

cution of the manor of Dale, and fix 
acres of land, it is no plea to ſay the 


_ fix acres are parcel of the manor, be- 


cauſe the contrary ſhall be intended. 


48 Ed. 3. 11 H. 2. Sci Fac” on a fine 


of the manor of B. and demands forty 
acres of land, and twenty as parcel 


of the manor, the tenant pleads Nient 
Comprize, and held no plea, becauſe 
. . and parcel of the manor 
n ; TREE 
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| paſſed by the grant of the manor by 
the fine, and therefore the proper plea 
* was Nient parcel, which ſhews that if 
the land be parcel of the manor, whe- 


ther in poſſeſſion or reverſion, it paſſes 
by grant of the manor, which is an 


entire thing, 34 H. 6. 1, 2. Præcipe of 


a manor, entry into a part, abates the 


writ, aliter of acres ſevered. 


As to the ſecond point, it muſt be 
confeſſed that the reverſion of the te- 
nements in leaſe was in the owner of 
the manor, otherwiſe he could not have 
the rents and ſervices ; ſo that it muſt 
-be either a reverſion in groſs divided 
from the manor, or elſe part of the 


manor. 'That it ſhould be a reverſion 


in groſs, divided from the manor, has 
no colour er reaſon; for when a man 
is ſeiſed of a manor and demeſnes in 
poſſeſſion, and makes a leaſe for life, 
and parts with the poſſeſſion of what 
he ſo leaſes in lieu of the poſſeſſion, 
he has the reverſion and ſervices, which 


are annexed to the manor and part of 


it, and the reverſion and ſervices na- 
| *turally follow the right and nature 


G „„ of 


*P. 44 


2 Roll. Abr. 
Tit. Grant, 
58, 


* P. 45 


; * P. 46 
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of the land. As if a biſhop hath a 


manor, and a tenancy. eſcheats, he has 
the tenancy Jure eccleſie ; for the te- 
nancy came in lieu of the ſervices, 
and the ſervices being part of the ma- 


nor, . the eſcheated tenancy became 
part of it, and is incorporated to it. 


| And our caſe is ſtronger ; - for if a te- 


nancy eſcheated, which has time im- 


memorial been held of the manor, is 


incorporated to the manor, and be- 


comes part of it when it falls, a fortiori 
the reverſion, which was never divided 


from the manor, and was always part 


of it, paſſes by grant or recovery of 


the manor. And in our caſe there 


was only a temporary intereſt granted 
for life, and therefore the reverſion 


remains in the grantor, as what he ne- 
ver parted. with, and the ſervices attend 


the reverſion ; and as the poſſeſſion was 
part of the manor, ſo are the rever- 


ſion and ſervices which follow the ma- 


* nor as a recompence for, and in lieu 
of the poſſeſſion granted to tenant for 


life. Lit. ſect. 590. And this is not 


like the caſe of the grant of a manor, 


_ excepting an acre, for there the acre 


\ 


18 
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is divided from the manor. 6 R. 6 55 
66. But even in that. caſe, as to him 
that has a right to demand the manor, 
it remains parcel, Finch 18. So if one 
leaſe a manor for life, except the ad- 
vowſon, thereby the advowſon becomes 


diſappendant, becauſe the exception le- 


vers it from the manor : But if one 
grant an advowſon appendant for 
life, the reverſion is ſtill part of the 
manor, and paſſes with it, 5 R. II. 6. 
which ſhews the difference between an 
exception which ſevers the thing ex- 

cepted from the manor, and a leaſe 
for life; for by the leaſe nothing paſſ- 
ed but what the- leſſor intended, and 
what is not leaſed remains in the leſſor 
in another degree, 38 H. 6. 138.0: If 
one leaſe an acre parcel of a manor 
* for life, and after grant the manor, 


the reverſion paſſes, becauſe the acre 


was always part of the manor, and no 


more paſſes than what was granted, and 


that is only for life; ſo what was not 


granted remains in the grantor; and 
though the proper term of law for 


this is a reverſion, yet the natural plaia 
ſenſe 18 no more, than” that I am fill 


82 ſeized 


1 P. 47 
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' attornment neceſſary, 1 Inſt. 309. 


Moore 32, 68. Hob. 165. 3 Leon. 
101. 6. K. 68. 1 Jones 244. And 


the objection was walved, and lord 


50 


See the ſtat. 
14 . 


C. 20. for a- 
mending the 
law con- 
cerning 
Common 
Recoveries. 


Windſor had the lands in diſpute; and 
the ſame point hath ſince been agreed 
and determined * in the earl of Derby" J 
pt vide the appendix. | 


If the land; of a che recovery | 
is intended to be ſuffered, is not part 


of a -manor, and is in leaſe for life, 


then: it mult be ſurrendered to him that 


has the reverſion. or remainder,- before 
he makes a tenant to the præcipe; or 
if the ſurrender be after the convey- 
ance, that makes the tenant to the 
præcipe, then to the tenant to the præ- 
cipe; and by miſtaking this, ſeveral 


recoveries have been ſet aſide: As for 


example, If after the leaſe and re- 
leaſe executed to make the tenant to 


the præcipe, the tenant ſurrenders to 
the releaſor, this is void, for he has no 
reverſion. far the e e to operate 
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Though, as has been A ia 


where there is a - leaſe for life, no part 
of a manor, that muſt be ſurrendered 
to make a good tenant to the pracipe, 
yet no term for years hinders him that 
has the freehold from ſuffering a com- 
Xmon recovery, becauſe the law has 
little regard to terms for years, which 
are only chattels. And by the ſtatute 


* P. 51 


of Glouceſt. cap. 11. Leſſee for years in 


London, may falſify a common reco- 
very, whereby the judgment is not to 


be ſtayed, but the execution ſuſpended 


during the term, and this is done by 
a writ De inguirendo ſuper ſtatut Glouc 
and tried in the huſtings, and extends 
to other towns that have ſuch courts; 
but the ſtatute extends not to any caſe 
but where the leaſe is by deed, nor 
to tenant by ſtatute Elegit, Sc. But 

now the ſtat, 21 H. 8. cap. 15. extends 
to all leaſes out of London, and by 
that ſtatute the leſſee ſhall be received 
to falſify the recovery before judgment, 
and it ſhall ſuſpend the execution ; bur 


then he muſt not only aver the collu- 


| hon, but plead ſome bar to the plain- 


tifl'sti tle; and this ſtatute extends to | 


all 
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all thoſe caſes where the vouchee or te- 
nant lets mores 90 by default. 

* P. „ * A fine was levied es 6s make 
a tenant to the præcipe, and a writ of 
entry brought againſt the conuſee, 
who vouches, and recovery had, and 
doubted if this be a good recovery ; 
for the fine having no uſe declared, 

the uſe reſults to the conuſor, and 
o here is no good tenant to the præ- 
cipe. Tho' this caſe has not received 
a formal deciſion, as I remember, and 
Sir Edward Nortbey and Mr. Foley were 
ſtrongly of opinion the recovery was 
void, yet it ſeems, with ſubmiſſion, 
tbe recovery is good; for at common 
law a fine was Tranſactio Judicialis, 
final judicial agreement on record. 
And though a learned judge has ob- 
ſer ved it is not a feoffment of record, 
yet it has the force and effect of a 
feoffment. Now at common law, if 
a fine. was levied without conſidera- 
tion, as in a fine there needs none, 
the conuſee was tenant to all writs, 
till the ſtatutes of perners of profits 
* P. 53 and uſes ; and by the ſtatute of uſes, 
Ne 
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though the uſe reſulted back to the 
conuſor where no uſe was declared, 
yet the intent of the parties always 
guided the uſe, and there could be no 
reſulting uſe againſt the parties expreſs 
intention, ſo that whenever the uſe 
reſults, it is becauſe the parties intended 
it, fo not contrary to their intent, 
which is the guide of uſes, 1 K. 100 a. 
6 R. 64 5. Now in this caſe the plain 
intent of the parties here was to make 
a tenant to the præcipe, and that is 
ſhewn on record, by the writ of en- 
try brought againſt the conuſee, and 
the fine, recovery and deed, are all 
but one aſſurance to cut off the en- 
tail. 2 K. 72.6. 2 Lev. 54. Gro Gar. * 
321. Hardres 402. And the reaſon 
| of the contrary opinion ſeems to be, 
that theſe gentlemen took the ſtatute 
of frauds to extend to uſes, which it 
does not, but only to truſts ; for if a 
man buys, land and pays for it, and 
has no conveyance, but a fine, with- * P. 5 "oo 
out any declaration of the uſe of it, 


it is 5 certainly good. 


> ; 


H Sine 
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Since the foregoing part, and indeed 
all this book was wrote, the following 
caſe has been reſolved: A. tenant in 
tail, 3 a fine, and after ſuffered 
a recovery, wherein the conuſee was 
tenant, who vouched the ſaid A. and 
there was no f deed to declare the uſes. 
It was objected, the uſe of the fine 
reſulted to the conuſor, and though 
the intent of the fine was to make a 
| tenant to the pracipe, yet no ule or 
truſt can be averred ſince the ſtatute of 
frauds. But lord chief juſtice Holt, 
and the court of Queen's Bench, held 
the contrary ; for at common law the 
uſe was always intended to be to the co- 
nuſee, and was never averred in plead- 
ing, unleſs it were to the uſe of a 
ſtranger; then it muſt be averred, and 
held, the party was in by the. fine, 
and a good tenant to the præcipe, and 

* P. 55 * that the ſtatute of frauds extends not 
to uſes that ariſe by operation of 
law, but to ſuch uſes as are to third 
| perſons, which are truſts; and ſince the 
ſtatute, neither conuſor nor conuſee 
can ig parol aver the uſe to a third 


+ Deed] See 1 Atk. J, 8, 9. touching agreements to ſuffer common 
recoveriesz and touching deeds to lead the utes thereof, 


perſon. 
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perſon. 8 Ann. B. R. lord Angleſea 
againſt lord Altham. Vide Latch. 2 $7; 
This - caſe is reported in 2 Salk. 676. 
but he has miſtaken the year, for it was 
not 8 W. 3. but 8 Ann. and alſo in a 
book intitled 2 837 of Caſes in Equi- 


9, F. 16. 


1 find in ſeveral of the law books 
it is ſaid, that in ſome caſes a recove- 
ry may be good without a tenant to 
the præcipe by eſtoppel; but this I take 
to be, where he who ſuffers the reco- 
very is tenant in fee; for eſtoppels 
bind not the iſſue in tail, becauſe he 
claims paramount per formam Dont ; 
and ſo is the caſe of Bull and Wyatt, 
1 Cro. 388. One Riginald and his wife 
ſeized in fee, Jure uxoris, by inden- 
ture let the land Habend* a die datus, 
* for life of the leſſee, rendering rent, 


with a letter of attorney to deliver 


ſeiſin: The attorney made livery the 
ſame day, ſecundum formam Charte : 


leſſee enters and pays the rent: The 


wife dies: The heir before entry ſuf- 
fers a common recovery, and the 
| court held. the leaſe void, and livery 


H 2 the 


* P. 56 
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the ſame day it bears date void, and 
urged that the leſſee entering, and pay- 
ing the rent, he is tenant at will, and 
not a diſſeiſor; but admitting it a diſ- 
ſeiſin, and there was no tenant to the 
præcipe, yet held he and all claiming 
under him eſtopped. 1 


f . By what 6 To make a good tenant to the pre 


kinds of con- 


i ng cipe, in order to ſuffer a common re- 
tenant to the cover y, it may be done either by 7 fine, 


præcipe may 


be made. feoffment, leaſe and releaſe, or bar- 
a ain and fale inrolled; and this latter 
way by bargain and ſale ſeems good be- 

fore inrolment, if the deed be inrolled 

within ſix months 4 by relation; for in 

| a ſtronger caſe, if a man bargain and 

* P. 67 W (ell land by deed, and before inrol- 
ment the bargainee doth bargain and ſell 
again to another, and the firſt deed is 

inrolled within ſix months, the ſecond 

bargain and ſale by the bargainee is 

+ Fine] The tenant to the precipe was made by a fine, the reco- 


very was ſuffered, and the fine was reverſed, yet in a writ of error it 
was held a good recovery, for there was a tenant: to the præcipe at the 
time. N 55 „ 
t By relation] See Selwyn v. Selwyn, 2 Burro, 1134. Where a re- 
Covery ſhall have relation to the bargain and fale to make a tenant to 
the precipe : So that when the whole is compleated, both ſhall be 
Conſidered as only one conveyance to the uſe ab initio 
. good 3 
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good; which ſhews the frechold was in 


the firſt bargainee, otherwiſe he could 
not transfer it. 2 Iaſt. 675, Noy 106, 
2 Cro. 53, 409. Owen 150. Dyer 219. 
Moore 4.1. yet in practice, I have known 


ſome very able counſel refuſe to let the 
recovery be ſuffered till the deed of bar- 
gain and ſale, that makes the tenant to 


the præcipe, is inrolled, which is certain- 
ly the ſafeſt way, though good, if in- 
rolled after. 2 Iaſt. 675. 


+ If the tenant to the precipe be 
made by feoffment, care muſt be taken 
that livery be duly made before the re- 


covery; if it be by leaſe and releaſe, it 


muſt be duly executed before the re- 
covery, and not helped by antedating 


it, though nothing is more common 


among attornies than to bring the 


| deeds to Weſtminſter, and often ex- 


+- By the ſtat. 14 Geo. 2. c. 2. every recovery ſhall be deemed good 
and valid notwithſtanding the fine or deed or deeds making the tenant 
to the præcipe ſhould be levied or executed after the time of the judg- 
ment given in ſuch recovery, and the award of the writ of ſeiſin, pro- 
_ vided the fame appear to be levied or executed before the end of the 


| term, great ſeſſion, or ſeſſion, or aſſizes in which ſuch recovery was 
_ ſuffered, and the perſons joining in ſuch recevery had a ſufficient eſ- 


tate and power to ſuffer the ſame, 


ecute 
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ecute them after the recovery taken at 
"3, 68. |; * f A writ of entry was returnable 
© Quinden' Martini, 26 Nov. being a 
Monday, the term ended the Weaneſ= 
day following; the leaſe and releaſe 
were dated the 26th and 27th of Nov. 
and the recovery taken on Wedneſday 
the 28th at the Common Pleas bar, 
and ill, for it appeared on the face of 
the recovery, that there was no te- 
nant to the præcipe, for the writ of 
entry was returned before the releaſe 
bore date; and though the Prothono- 
taries, and ſome able men held it good, 
yet on good advice, it was held erro- 
neous. | 7 
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Upon conſideration of the caſe above 

mentioned, the recovery is certainly 

void; for ſince a recovery was ſuffered 

of that term, on the 26th of Nov. viz, 

Quinden Martini, it cannot be otherwiſe 
preſumed but that the 1 on that 

* P. 59. day appeared to the writ, * and Judg- 


+ A recovery ſuffered under theſe circumſtances would now be good 
bn the late Bat Le eo, 2. : 5 


ment 
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ment was then given, and the releaſe 
bearing date the 27th of Nov. it plain- 
ly appears there was no tenant to the 
præcipe, becauſe judgment was given 

Quinden Martini; and though the re- 
covery was taken at bar the 28th, and 
ſo noted by the ſerjeants, yet the 


judges take no notice of that, and of 


nothing but what appears on the re- 
cord. 


Note, By the circuitiers it is ſaid, that 


all deeds to make a tenant to the præ- 


cipe, ought to be dated before the term, 


becauſe the term is one day in law, 
and all that is done in the term relates 


to the firſt day, and a deed after cannot 


be given in evidence ; but that may be 
eaſily cured, by taking an exemplifica- 
tion of the writ of entry. 


If tenant for years be made tenant to 
the præcipe, it does not extinguiſh his 
term. I Mod. 107. 


If a recovery be of long ſtanding, the 
1 who do all they can to ſupport 
them, 
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* P. 60 *them, will + preſume there was a good 
tenant to the pracipe; and if ſuch a 
recovery be given in evidence, will in- 
tend there was a good tenant to the 
præcipe at the time of the recovery, ſo 

| will preſume a ſurrender of tenant for 

life. 2 Cre. 455. 2 Lut. 1550. 3 Keb. 


1 


311. 9 Med. 143. 


+ Preſume] On a trial at bar, wherein the validity of two recove- 


nes in 1714 and 1721 came in queſtion, it was ruled by the court, that 
tho? at ſuch a diſtance of time, proper tenants to the præcipe ſhall be 
preſumed, where no deed appears; yet in this caſe it appearing that 


1 


there were deeds inrolled for that purpoſe, wherein proper parties did 


not join, and the uſes were declared to have been warranted by ſuch 
deeds z the court could not preſume there were any others. And ſo di- 
reQed the jury to find againſt the recoveries, which they did accord- 
ingly. Keen on the demiſe of the earl of Portſmouth, et al. v. the earl 
of Riker beer 2 Stran. 1267. Eaſter 13 Geo, 2. and ſee 2 Stran. 1129. 


as to preſuming there was a good tenant to the præcipe. Where a per- 


ſon has power to ſuffer a recovery omnia preſumuntur rite et ſolenniter 
acta until the contrary appears; but if the contrary appears, there is 
an end of the preſumption. See 2 Burr, 1072, 1073, 1074. 
2 Lutw. 1549. | a | 
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t Who may fuſfer a Common Recovery: 


ALL perſons may ſuffer Common Cong Be — 
| Recoveries, but thoſe diſabled 308. Wel. 


by law, and this diſability ariſeth ei- 2 Pare A 
ther from the commonorſtatute law. 6, 7, 8, Sc. 


By common law I infants are diſabled Titer nes 


and concords, 


to ſuffer common recoveries, and to and recove- | 
1 | ries. | 
| OPEN $24. 1. fol. 5 

: 2, 3. 76. b. f 


t A Papiſt being tenant in tail, ſuffered a recovery, and declared 
the uſes to himſelf and his heirs; this is not a purchaſe within the 
flat. 11 & 12 W. 3. for it is no new acquiſition, but only a new modi- I 

_ fication of the family eſtate, See Comyns 207, | | | 

A recovery may be ſuffered by tenant in tail, who has power to ſuf- 
fer it, that is to ſay, he muſt be either tenant in tail in poſſeſſion, or | 
have the concurrence of the freeholders claiming under the ſame ſettle- = 
ment, and this principle is adhered to, by the ſtat, 14 Geo. 2. c. 20. 

2 Bur. 1072, and 1 Bur. 116, 119. 

+ Infants] In a marriage ſettlement, huſband made tenant for 
years if he ſo long lived, remainder to truſtees during the life of 
the huſband, Sc. remainder to the firſt, &c, ſon by the marriage 
in tail male, remainder to the firſt, &c. ſon of any other wife, re- 
mainder over. 

A ſon is born, of age, the wife dead, and there are no other ſons 
by a ſecond marriage; the truſt for preſerving contingent remainders 
deſcends. to an infant; if for the benefit of the family, Equity will 
decree the infant truſtee to join in a recovery. 1 P. Wm. 5 36. Stat. 
7 Ann, c. 19, ſeQ, 1 & 2. 2 Atk. 559. | * 5 


1 this 
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| this matter, it will be neceſſary to 
* P. 61 * ſee what privilege the law allows in- 
| fants in adverſary writs. 


It is 8 that thoſe, RE by rea- 
ſon of the infirmity of their age, bave 
not the full uſe of reaſon, and want 
experience in the management of their 
affairs, ſhould be under a legal diſa- 
bility of prejudicing themſelves ; but 
as nature has not fixed an age or time 
certain when young people come to the 
firmneſs of reaſon, . ſome ' attaining it 
ſooner than others, therefore for the 
public tranquillity, the common law 
adjudges all perſons infants till they are 

_ twenty-one years old, becauſe till then 
57 they are ſuppoſed not to have a firmneſs 
of judgment or diſcernment capable to 

manage their affairs. 


The learning when and in what 

| caſes an infant ſhall have. his age, and 

when not, is of great extent, and 

not intended to be handled here, but 

ORR. to ſhew ſome few rules for the 

better underſtanding the matters in 
N P. 62 *hand ; ; and therefore the common law 


allows 
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allows age to an infant in by deſcent, 
but not by purchaſe; the reaſon is, 


when he comes to the land by deſcent, 


he is in by act of law ; but a pur- 


chaſe is his own act: So an occupant. 


ſhall not have age. Hob. 239. 1 And. 


21. 6 Co. Rep. 4. It is doubted whe- 


ther an infant ſhall have his age in a 


Ceſſavit. My lord Coke, 2 Inſt. 401. 


8 R. 44. ſeems to be of opinion that. 
he ſhall have his age, but 7. 25 Edu. 5 


3. 9.8 againſt it; but it ſeems my 
lord Coke's opinion is law, for this is 
a ſtatute highly penal, and therefore by 
equity extends not to infants ; for as 


in a Ceſſavit, the defendant, by ten- 


dering the arrears, and giving ſecurity, 
may free himſelf; ſo the law would 
be unreaſonable to oblige an infant to 
a tender, when by intendment of law 


he has not reaſon to know what to 
tender. 


In attaint, diſceit or error, the pa- 
rol demurs, not for non- age, but in 
"X error, to reverſe a fine, the tenant 
being an infant, and in by deſcent, had 
his N 8 Cent. 97, 2 Gro. 39. 


* P. 64. 
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2 M. 19 H. 6. 25. Moore 84). 
Kol. Abr. 251, 1 Kol. Rep. At 


In dower age is not ie n nor 
in formedon in remainder, but in 


formedon in deſcender it is, 6 R. 3. 


Thus to ſeveral ends and to ſeveral 
purpoſes the common law privileges 
infants from ſuits during their infancy, 


and in other caſes not, all grounded 


on ſolid reaſon ; but in all ſuits againſt 
an infant, if he appears by attorney it 


is error, for two reaſons; firſt, be- 


cauſe he is preſumed not to have dil. 
cretion to make one, and the law will 


not put it in his power to hurt himſelf, 
Secondly, if he be deceived, he has no- 
body againſt whom he has remedy ; and 


for theſe reaſons, if in a common reco- 


very an infant is tenant or vouchee, 


and appears and pleads, or vouches ei- 
ther in perſon or by attorney, it is er- 
* roneous. Stiles 246. 2 Roll's Abr. 396. 
Cro, Eliz. 158, 17%. 1 Jones 318. 


It was long dubious whether a com- 
mon recovery fuffered by an infant, by 
n was good; and in Mary Por- 

| | tington's 
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 tington's caſe, Co. 10 Rep. 42. the better 
opinion ſeems to be that ſuch recove- 
_ ries are erroneous ; but that point is 
now ſettled, and it has been the com- 
mon practice to do it by Privy Seal on 
weighty reaſons, which has ſome re- 
ſemblance with the civil law, where 
the imperial authority ſupplies the de- 
| fect of legal age. Upon producing 
this F Privy Seal to the court of Com- 
mon Pleas, they admit a perſon of 
known ability and integrity to be guar- 
dian, and on ſhewing the reaſons for 
ſuffering a common recovery, and 
proving that it is for the infant's ad- 
vantage, it is done in open court. 


+ Though the king grant a Privy Seal, yet it is in the diſcretion of 


the court, whether they will permit it to paſs : and the judges do not 


permit it, but when it will be advantageous to the infant ; and though 
it is paſſed, yet it is avoidable by error, 1 Ld. Raym. 113. See the 
caſe of Sir John St, Albans, an infant of 19 years, who petitioned the 
king for leave to ſuffer a recovery, his ſiſter who was the next in re- 
mainder and alſo his heir, having married one of his footmen, the kin 


referred it to the judges of the Common Pleas, before whom ſeveral 


precedents of recoveries ſuffered by infants upon privy ſeals were 
cited; the judges obſerved that ſeven of the petitions were by fathers 


upon the marriage of their ſons, and an equal recompence given; 


whereas here was neither father nor marriage in the caſe, -and they faid 
this caſe had been carried too far already, therefore diſallowed it, 
2 Salk, 567, Vid. Hob. 196. Cro. Car. 307. 10 Rep. 43.4. 1 Roll. 
Abr. 731. x Vent. 73. 2 Sand. 95. 1 Sid. 446. 1 Sid. 321. 
1 Liv. 142. 2. Ro. Rep. 85. 5 Mod, 209. 1 Ro. Abr. 755. pl. 6. 
Sodb. 161. 1 Mod. 48. Styl. 246. 2 Vent. 90. | 


And 
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And in this caſe the judges have uſed 
to examine very ſtrictly into the preſent 
entails, (and take the conſent of 


#thoſe in remainder) and into the ends 


and purpoſes of ſuch recovery, and -to 
be attended with the writings and par- 
ties in court or at their chambers, be- 
fore they admit a guardian, and ſuffer 


the recoyery to be paſſed in court. | 


But then if the recovery is to be with 


double voucher, the queſtion will be, 


by what conveyance the tenant to the 
pracipe muſt be made, ſince all deeds 
made by an infant, except a feoffment, 
are void, and therefore it muſt be done 


by fine or feoffment; and this admit- 


tance by guardian, and the reaſon of 


it, is grounded on M. 9 Edw. 4. Pl. 10. 


writ of right againſt an infant who 
appeared by guardians, and vouches 
and loſes, and judgment given againſt 


him, and there faid, if a guardian miſ- 


* P. 66 


 bebave himſelf, the infant has an ac- 


tion againſt him, and the court will 
admit of no guardian, but ſuch a one 


as is ſufficient and able to anſwer the 
* infant any lofs or So oecaſionefl 


by him. 


But 
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But now there are frequent ants 
ments where bills are often paſſed to en- 
able infants to make ſettlements ; this 
method of infants ſuffering recoveries 


by privy ſeal is ſeldom practiſed. 


The next legal diſability is f Cover- 


ture, but the law does not favour cover- 


ture ſo much as infancy ; and therefore 


à recovery by huſband and wife is 


good, antiently as appears by Mary Por- 
lington's caſe, 10 Rep. 35. b. On all 
recoveries there was a writ to examine 
feme coverts; and the firſt mention 
of ſuch examination is 43 Ed. 3. 18. 


but now it is wholly 4 diſuſed in com- 
mon recoveries, though it ſtill remains 


in fines. 


A common recovery ſuffered by 
huſband and wife bars the wife of her 
dower, though ſhe. has no recompence. 
2 R. 74. 78. Ploud. 514. I have 
heard ſome learned men queſtion this, 
* becauſe the woman has then no eſtate 


+ The error aſſigned was, that the vouchee was a feme covert, and 


"P.67 


under age, and appeared by attorney, and the recovery was reverſed. 


5 Mod. 20 


| This is a miſtake, for the ſerjeants at the bar now examine feme 


coverts when they come to ſuffer recoveries, 


in 


* P. 68 
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in eſſe ; but with ſubmiſſion, the ſame 
may be ſaid againſt a fine, and the 
common recovery eſtops her as party, 


and the recovery diſaffirms her huſ- 
| band's title to the lands of which ſhe 
was dowable. 


If lands are given to huſband and 
wife, and the heirs of the body of the 


huſband, remainder to a ſtranger, and 
the huſband diſcontinues by fine or 


feoffment, or grants the land by leaſe 


and releaſe, or deed of bargain and 


ſale inrolled, and a writ of entry is 


brought againſt conuſee, feoffee, 


grantee, and he vouches the huſband 
alone, who vouches the common vou- 


| chee ; this common recovery is good, 
and bars the eſtate tail and all re- 
mainders, but not the wife's eſtate. 


But if lands are given to huſband and 
wife, and the heirs of their two bo- 
dies, remainder over to a firanger, and 


the huſband alone diſcontinues, and a 


* recovery is ſuffered, this is no bar to 
the entail or remainders ; ; fo if lands 
are given to huſband and wife, and the 


| heirs of the r of the huſband, and 
a 
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the writ of entry is brought againſt the 
huſband alone, and he vouches the 


common vouchee, this is no bar to 
the entail or remainders; and the rea- 
ſon is in the firſt caſe, there is a good 


tenant to the pracipe, and the huſband 
comes in. as vouchee of all eſtates he 
ever had. But in the ſecond caſe the 
eſtate tail and remainders are not 
barred, becauſe the wife having a 
Joint eſtate of inheritance with her 
huſband, the recompence muſt follow 
the eftate, and a recompence which 
goes to a ſole eſtate cannot extend 
to a joint eſtate, as has been obſerv- 


ed before. And in the third caſe the 


wife has a joint eſtate for her life, 
and the huſband ſeized jointly with her, 


and there being no moieties between 


huſband and wife, and each having 
2 the entire eſtate, the remainder de- 
pends on the particular eſtate they both 
_ Jointly have, without diviſion; and 
when the huſband alone takes the te- 
nancy on himſelt, though it is good by 
eſtoppel, yet not according to the in- 
tereſt he has in the land, and when 
he is vouched and enters into warranty, 

K "3 iO 


* P. 69. 
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he ſhall be intended donor of that par- 


ticular eſtate M hich the tenant had 


when he vouched, and of no other 
| eſtate; and this is a ſole eſtate only 
by eſtoppel, and not a joint eſtate by 


entireties with his wife; and as the 
vouchee comes in, ſo the recompence 
goes, which is only to the ſole eſtate 
» and not to the re- 
mainder, for that does not depend on a 


ſole, but joint eſtate; ſo that by rea- 
ſon of the recempence the remainder 


is not barred, it is at large, notwith- 


ſtanding the eſtoppel, which goes not 


in privity to him in remainder, being 
a ſtranger to the tenant ; and * there 
is no occaſion to falſify, becauſe the 
title is falſe. 5 Co. Rep. 5. 3 K. 6. 
9 K. 140. 2 Roll. Abr. 395. Stiles 
320. 4 Leon. 26. 1 And. 44. 162. 


Souldſ. 26. Dal. 37. 


- 


If lands are given to huſband and 
wife, and the heirs of their two bodies 
- begotten, and a writ of entry is brought 
againſt the tenant of the pracipe made 
by them, and they come as vouchees, 
and vouch the common vouchce, this is 

| | a good 
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a good common recovery. So where 
lands are given to baron and feme, 
and the heirs of the body of the wife, 
or to the wife, and the heirs of her 
body, and a writ of entry is brought 
againſt hoth, and they vouch the com- 
mon vouchee; ſo if a man has land 
wherein his wife has a jointure or 


dower, a recovery bars her. Plowd. 


514. 


Huſband makes a feoffment to the 
uſe of himſelf for life, remainder to 
his wife in tail, remainder to both 


their heirs, and a præcipe againſt him 


and his wife, and they vouch com- 
mon vouchee, this common recovery 
bars not the entail, becauſe he was not 
ſeiſed of the eſtate tail. M 12. E. 4. 
H. 16. Dyer 25, 26. Owen 129. 
If huſband and wife be tenants in ſpe- 
cial tail before marriage, remainder to 
baron in tail male, remainder to FJ. &. 
in fee, baron alone makes a deed of 


bargain and ſale to make a tenant to 


the pracipe, who vouches the huſband, 
and he the common vouchee, and 
are if it barred for a moiety, the 
| ka eſtate 


* P. TI 
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eſtate being made before the coverture, 

ſo that there were moleties between 
them; but in this caſe huſband and 

wife died without iſſue male, whereby 

the ſpecial tail limited to them was de- 

termined, and the huſband, having a 
remainder to his own heirs male, this 
remainder was barred, and the remain- 
der to J. S. 3 Lev. 108. from all which 
caſes it may be obſerved, that the huſ- 
* band, whether ſeiſed jointly with his 
wife, whether by moieties or entire- 
ties, or ſeiſed only in right of his 
wife, may create an eſtate of freehold 
during the coverture, and thereby make 


1.9” good tenant to the pracipe, without 


his wife's joining; ; and this now is in 
conſtant experience and practice, and 
ſaves the charge of a fine. 


} 


As to ideots and madmen, the law 


has ſo high a regard to matters of re- 


.cord, that a fine levied, or a recovery 
ſuffered by them is unavoidable ;' and 
to prove this, there is a notable caſe, 


Hugh Lewis, in conſideration of 60l. 


enfeoffs 7. Williams of the manor of 


D. ane þ Fs aaa 18 bound to Hugh 
1 Lewis 
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Lewis in a bond of 100). for payment 


of gol. J. Wilkams deviſed the ma- 


nor to William Wynne and his heirs, 
and dies, William Wynne pays the 300. 
to Hugh Lewis, who levies a fine of 


the ſaid manor, to William Wynne, and 


by office found Hugh Lewis was an 
ideot a Nativitate, — held the fine 


nd; for both Hugh and his heirs are 


eſtopped to ſay he was an ideot ; and 


the court would rather judge the of- 


* P. 73 


fice void, than bring this judicial act 1 


in queſtion, or the judgment of the : 


court that accepted 12 fine. 2 And. 
163. 


Attainder is a legal diſability; : and 
therefore if tenant in tail be attaint, 
and an office found, the land granted 
to A. who ſells it to B. who ſuffers a 
com mon recovery, and therein vouches 
tenant in tail, the remainders are 
not barred. Godb. 218. But Allen in 
1 Keb. 30. contra Arguendo, x Keb. 
398. But notwithſtanding the opi- 


nion in Godb. yet it ſeems there is ſuch 


a Scintilla juris in the tenant in tail, 
after an attainder, that by a common 
; recovery, 


Tenant in 


tail attai nted, 


diſabled to 
ſuffer a 


reco very. 


4 
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An alien te- 
nant in tail, 
where his 
recovery 
bars. 


— 


The king 
cannot ſuffer 
a Common 
Recovery. 
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recovery, if there be a good tenant 
to the pracipe, he may bar the iſſue, 


reverſions and remainders; for if the 


king pardon the party, and reſtore the 


* land, though the attainder is in force, | 
he may bar NO entail, 


Alien is allo 8 legal diſability, 
and if an alien be tenant in tail, this 
is a good eſtate tail, but not deſcen- 
dible to his iſſue, 9 R. 141. But if 


lands are given to an alien in tail, 


remainder to C. in fee, the alien ſuf- 


fers a common recovery, and aſter 


an office is found, this recovery bars 


C. and the king has a good fee; for 
till office he was ſeiſed, and there was 
a good tenant. to the freute, Godb, 


102. Noy 137. 


Beſides theſe natural and legal diſs 
abilities before- mentioned, conveniency, 
decency and order hinder ſome from 


ſuffering recoveries, and there fore the 
king cannot ſuffer a common reco- 


very, for if he ſuffer a common re- 


very, he muſt be tenant or vouchee; 


and in both caſes the demandant apy 


count 
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count againſt him, and there muſt be 
judgment againſt him, which the law 


* does not ſuffer, ſo cannot come-in as 


tenant by receipt; but if the party 


have any warranty, he muſt pray him 


in aid. 1 Cro. 96, 97. 


Other perſons diſabled are thoſe that 


for ſome particular reaſons are ſo by 


Act of parliament, occaſioned by the 


abuſe of common recoveries: And 
firſt by the 11 H. J. cap. 20. whereby 
it is enacted, That if any woman 
which had or hereafter ſhould have any 


eſtate in dower for life, or in tail 


jointly with her huſband, or only to 
herſelf, or to her uſe, of any manors, 
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Perſons diſ- 
abled by 
ſtatute. 


82 Bi 7+ 
c. 20. 


Sc. of the purchaſe or inheritance of 


her huſband, or given to the huſband 
and wife in tail, or for life, by any 
the anceſtors of the huſband, or any 
other perſon or perſons ſeiſed to the 


uſe of the ſaid huſband, or of his 


_ anceſtors, and have or ſhall hereafter, 
being ſole, or with any after taken 
huſband ſuffer a recovery, Sc. then 
the recovery to be void, and that then 
it ſhall be lawful to the Pen or per- 


ſons, 


* 76 : 
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ſons, &c. to whom the ſaid manors, 
Sc. belong, after the deceaſe of the 


faid woman, to enter, Sc. provided this 


act extend not to any recoveries had 


with the heir next inheritable to the 
woman, nor where he or they that 
next after the death of the ſaid wo- 
man ſhould have the eſtate of inherit- 


ance in the ſaid manors, Sc. be af- 


ſenting or agreeing to the ſaid recove- 


ries, where ſuch aſſent is of record, 
or inrolled. | 


is e was matde'to remedy a very 


great abuſe crept in by the frequent 


uſe of theſe common recoveries ; for 


being now become one of the common 


aſſurances of the realm, and the com- 
mon method uſed to bar entails, join- 


treſſes who had been advanced by their 


huſbands, and had eſtates tail limited 


to them by their huſbands, or their 


„ 


anceſtors, and which eſtates were de- 


ſigned for the benefit of their iſſue, 
* frequently uſed theſe common reco- 
veries, among other diſcontinuances 


this ſtatute mentions, and thereby gave 


| theſe « eſtates from their iſſue and huf. 


| band's 


.— 
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band's family. To remedy this a- 
buſe this act was made; and to prevent, 


not only every bar, but every diſcon- 


tinuance, and to preſerve the entail 


for the benefit of the iſſue inheritable 


by force of it; and therefore if A. 


makes a feoffment in fee to the uſe 
of himſelf and his wife, and the heirs 
of their bodies lawfully begotten, A. 
has iſſue B. and dies, the feme is diſ- 
ſeiſed, B. releaſes to the diſſeiſor, and 
has iſſue C. feme releaſes to the diſſei- 
for, with warranty, diſſeiſor ſuffers a 
recovery, and vouches feme ; B. dies, 
his iſſue may enter. 3 K. 59. 


If - tenant in fee marries, and has 
iſſue a ſon, the wife dies, baron takes 
a ſecond wife, and ſettles his eftate on 
himſelf and his wife, and the heirs of 
their two bodies lawfully to be begot- 
ten, and has iſſue another ſon, and 
dies, the mother and her ſon make a 
tenant to the pracipe, againſt whom a 


writ of entry is brought, and he vou- 


ches the mother, and ſhe her ſon, and 

he the common vouchee ; this is a good 
common recovery, and bars the eſtate 
. 1 e 
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tail, and all remainiders and rever- 

Es fions ; for the intent of the act was 

| not to ſave the eſtate only for him that 

was heir apparent, but for the iſſue of 

that entail; and the proviſo, of the act 

5 extends to him next inberitable, and 
that 1 is in this caſe, the iſſue in tail, 

3 R. 59. 1 Jones 31. Hob. 332. Mac 

Williams's caſe, which was this very 

eaſe, but turned on another point; and 

wherever the heir in tail conveys or 

aſſures the land to another, and the 

wife releaſes or confirms with warranty 
to perfect the aſſurance, it is not within 

this act. 1 * 60. 5 


If a man 1 4 feoffment in fee 
4 to the uſe of himſelf and his wife 
* P. 79 Win tail, remainder to the huſband i in 
fee, and dies, and leaves a daughter, 
his wife enſeint with a ſon, the rever- 
ſion deſcends to the daughter, though 
the mother and daughter join in a reco- 
very, yet this is void as to the afterborn | 

i ot) 
To bring the feme within the com- 
paſs. of this act, the e muſt 


come 
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of his anceftors ; and therefore if one 
be ſeiſed of lands in fee, and has if. 


ſue two daughters, and on the mar- 
riage of one agrees, in conſideration 
of 150/. and the marriage, to levy a 
fine to the huſband and daughter, and 
the Heirs of the body of the daugh- 
ter, if the huſband dies, leaving iſſue 
by her, ſhe may by common recoyery 
bar this entail; for it is out of the act, 

being a proviſion made by her father, 
and the conſideration of 1500. was 

not regarded, But if huſband and 
wife in this caſe ſell the land, and 

* purchaſe other land with the money, 
and ſettle it as aforeſaid, this is within 


the ſtatute, and ſhe cannot by a com- 


mon recovery bar the iſſue, for the 
money was the huſband's, and this a 
purchaſe made by him within the ſta- 
tute. Palm. 21, 325 216, 217. 1 
Jon. 13, 254. 2 Cro. 624. Cro, Car, 
244. Plawd. 464. 1 Inſt. 366. 


„ n eite ef n r 


yied 2 fine to the uſe of himſelf for 
| | 2, - 2 | life, 
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| life, and after f to his wife in tail ge- 
| neral, remainder to a ſtranger in fee; 
this is within the words of the act, 
and out of the intent of the act; for 
limiting the eſtate to her and the heirs | 
of her body, with remainder to a 
ſtranger, ſhews he meant any iſſue of 
her body ſhould inherit by any. other | 
; huſband. Cre. El. . 


1 man ed of Las in fee levied 
a fine to the uſe of himſelf. for. life, 
and after to his wife and the heirs of 
15 her body by him begotten, they both 
P. 81 1 iſſue, ſuffer a recovery ; and 
| 1 Inſt. 365. b. ſaid it is void ; þ but I 
cannot ſee how this can be law, for. the 
huſband and wife joining, may bar their 
iſſue by a recovery. 2 Cro. 475. 


+ A man ſeiſed of lands i in fee deviſes the «as to his wife in tail 
general, remainder to J. S;in fee, and the wife with an after taken 
huſband ſuffers a recovery ; held good againſt the heir of the deviſor, 
for although this caſe is within the letter of the ſtat. 11 H. 7, c. 20. 
yet it is not within the intent of the ſtatute, which extends only to 
_ Caſes where the huſband ſettles lands upon his wife by way of jointure, 

to which the iſſue between them ſhall be inheritable. Hugbs v. Chubb. 
, pp 369. See 4 Rep. I» one 248. Cro. Eliz. 524. Moore 

I 
7 t 4. covduekded to ſtand ſeiſed to bimſelf and his wife os their 
lives, remainder to the heirs male of A. on the wite begotten, A. can- 
not dock this during the wife's life, 2 Salk, 568. X 
A recovery cannot be ſuffered to bar an yntail where there is an eſ- 
tate for life in NE: 5 Mod. 211. 


| A man 
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A man ſeiſed Jure Uvoris, they two 
levy a fine, and conuſee grants and 


renders the land to them in ſpecial 
tail, remainder to the right heirs of 


the huſband, they have iſſue, and the 


huſband dies, ſhe marries again and 


ſuffers a common recovery, this is 
within the letter, but out of the mean- 
ing of this act, which extends not to 
any caſe' but where the eſtate is by 


gift or conveyance of the huſband or 
his anceſtors ; and here originally the 


eſtate moved from the wm 


If there be ns bad grand- 
Pride father and ſon, and the great 
grandfather ſeiſed Jure Uxoris before 
the ſtatute of uſes, ſettles the eſtate 
to the uſe of the grandfather for life, 
remainder to his wife for * life, re- 
mainder to the father and C. his in- 
tended wife, and the heirs of their two 
bodies, remainder to the ſon in tail ; 

great grandfather dies, and then the 
ſtatute of uſes is made, his wife enters, 
father dies, and C. his wife, with an 
after-takxen huſba nd, ſuffers a com- 
mon recovery, and held to be within 
the 


* P. 82 


P. 83 


; Stat. 32 H. 8. | 


cap. 31. 


the meaning of this act; for the land 
was the great grandfather's, and the 


ſettlement equivalent to an immediate 


gift made to the father and his wife, 


and the donors are the baron 8 anceſtors. 


Bendloe 40. 


If the baron alone ſuffers a recove= 
ry of the wife's lands, ſhe may enter 
after his death; for as the ſtat, 11 H. 


7. hinders the diſcontinuance of the 


wiſe, ſo 32 H. 8. c. 28, makes the huſ- 
band's not prejudicial to the wife, who 
at common law was on a diſcontinuance 


put to her Cui in Vita, but by this ſta- 


tute may enter. © Inſt. 681. 


* The next ſtat, that diſables particu- 


lar perſons from ſuffering common re- 


coveries, is 33 H. 8. cap. 31. whereby a 
common recovery ſuffered by tenant 
for life, without the conſent of him 
in remainder or reverſion, was made 


void. This ſtatute is at large in Raſtal, 


printed in 1618. By this act all re- 
coveries againſt tenant for life or by 


the curteſy, Sc. are void; but if af- 


ter. this act tenant for life had made 
| —” leafs 
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a leaſe ſor years, and the leſſee had 


made a feoffment, and a præcipe had 


been brought againſt the feoffee, and 


he had vouched tenant for life, this 
was out of the ſtatute, becauſe tenant 


for life was not then ſeiſed for life, 


and had only a right, and the eſtates 
in remainder and reverſion were turned 
to a right; and at common law a 
recovery againſt tenant for life with 


voucher on a lawful warranty, with 


a recovery in value, was a bar to him 
in- remainder or reverſion, which this 
* ſtatute remedied, and the reaſon was, 
becauſe the particular eſtate and re- 
mainder were but one eſtate and one 
warranty extended to both, and fo 


the recompence in value extended to 


both eſtates. 10 K. 44, 45. But this 


ſtatute is repealed by the ſtat. 14 Elia. 
c. 8. which makes fuller proviſion for 


avoiding recoveries ſuffered by f tenant 


for life, and ſuch others, 


The next ſtatute relating to common 
recoveries is 34 & 45 H. 8. 6. 20. 
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Stat. 34 & 35 
H.8. 1 8 20. 


'+ Tenant fot lif ſuffers a recovery, and after reverſes i it by a writ 


of error 5 the Ken remains. Skin, 74. ä 


whereby 


1 conſideration of money or other lands 5 


i 9 do); 
n 3 
ö 


may enter, hold and enjoy the lands, 


king was Jene by recovery and diſ- 
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whereby it is enacted, that if the king 
give any. of his Own. manors, - lands, 
Sc. or cauſe or procure another in 


to give any manors, Sc. to any of his 
ſubjects or ſervants in tail, in recom- 
pence of their ſervice, remainder to 
the king in fee-ſimple or fee-tail, ſuch 
eſtates tail are not to be barred ; for 
thereby it is enacted, That no feigned 
recovery hereafter to be had by aſſent 
of Parties, againſt any tenant or te- 
* nants in tail, of any lands, tenements 
and hereditaments, whereof the rever- 
ſion or remainder at the time of ſuch 
recovery had, ſhall be in the king, ſhall 
bind or conclude the heirs in tail; but 
that after the death of every ſuch te- 
nant in tail, againſt whom ſuch reco- 
very ſhall be had, the heirs in tail 


c. recovered according to the form 
of the gift in tail, the ſaid ny 
notwithſtanding, | 


It is vexata queſtio, how far at com- 
mon law a remainder veſted in the 


continuance ; . 
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continuance ; and this very act was 


made to prevent theſe recoveries bind- 


ing the iſſue, but extends only where 


the gift was by the king or his procure- 
ment. Before the ſtatute de Donis, 
when the king created a conditional fee, 


there was no reverſion, but a poſhibility 


in the king; and if the donee had 
iſſue, and aliened, the king's poſſibility 
X was barred, as well as that of a com- 
mon perſon; but the ſtatute de Donis 
turned that poſſibility into a reverſion, 
fo that the queſtion is, if, at this day, 
one make a gift to A. in tail, remain- 
der to B. in tail, remainder to the 
king in fee; if in this caſe A. ſuffers 
a common recovery, this bars A. and 
his iſſue, and the remainder to B. but 


not the king's reverſion, for that can- 


not be diſcontinued or put to a right, 
or plucked out of him by the act of a 
third perſon ; and therefore the diffe- 
rence ſeems to be, that by an act in 
law a remainder or reverſion may be 
deveſted out of the king, but not by 


act of the party ; as if there be te- 


nant in tail, remainder to A. in fee, 
tenant in tail diſcontinues in fee, 
| NM. mn 
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1 Lutw. 848, 


849. 


Moore 334. 
Sir Hugh 
Cholmeley's 
caſe, 
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ta takes back an eſtate to himſelf for 


life, remainder to the king in fee, 


tenant in tail dies, the iſſue is remit- 
ted, and the remainder pulled out of 


the king, and veſts in H. but the act 


* of the party as a fine or common 


recovery, ſhall never deveſt any eſtate, 
remainder or reverſion out of the king ; 


but if a recovery be on good title 


againſt tenant in tail, and the king 
has the remainder by defeaſible title, 
there it ſhall deveſt the remainder out 
of the king, and reſtore and remit the 
right owners. Plowd. 483, 553. Dyer 
344. 2 K. 53. 8 R. 76. 1 Inſt. 354. 
2 Roll. Abr. Tit. Common Recovery, 393. 
394- 


In the reſolution of that caſe, the 


court was of opinion all was barred 


till it came to the crown; and ſo is 
Brooke, Tit. Aſſurance, Pl. 6. and lo is 
the common opinion, that the crown is 
not barred. 


If one make a gift in tail, and the 


crown deſcends to him; or if the king's 
anceſtor, not being king, make a gift 


in 
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in tail, and the reverſion deſcends to 
him, the eſtate tail may be barred. 
2 K. 15. If a man makes a gift in 


X tail, remainder in fee, he in remain- 


der grants his eſtate to another for 
life, remainder to the king in fee, on 


condition to be void on payment of 


money : A recovery by tenant in tail 
bars the king's remainder and condi- 
tion ; for the grant was void. 2 R. 52. 
Ny 132. Telv. 149. 1 Leon. 8. 
But if tenant in tail of the giſt of the 
king, makes a gift in tail, the ſecond 
donee is not within the ſtatute; for his 
eſtate, as far as it could diſaffirm the 
reverſion of the king, though it could 
not take it out of him, and his poſſeſ- 


ſion, was injurious to the eſtate given by 


the king. Jones 261. 


If the king grant an eſtate tail, re- 
ſerving - the reverſion to himſelf, and 
after grants the reverſion to another ; 
tenant in tail may ſuffer a common 


recovery, and thereby bar the reyer- 
ſton, 


M2 1 
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If a ſubject, by the: king's provi- 
ſion or procurement, makes a gift in 
X tail, and then grants the reverſion to 
the king for life or years only; in this 
caſe the. eſtate tail, remainders and 
reverſions may be all barred by a com- 
mon recovery. 


If lore be tenant in tail, remain» 
der or reverſion in fee to another, and 
he in remainder or reverſion, by deed 
of bargain and ſale enrolled, | bargain 
and fell his reverſion to the king; or 
if one covenant to ſtand ſeiſed to divers 
_ uſes, remainder to the king in fee, if 
| tenant in tail, in either of theſe. caſes 
ſuffers a common recovery, this bars 
theſe reverſions, 


In the carl of Cheſter feld's caſe, it 
was held by all the judges of England, 
that if the king make a gift in tail, 
ſaving the reverſion to himſelf, and 


* afterwards. give leave to the tenant in 


tail to ſuffer a common recovery, and 
40 that intent the king grants the re- 
. verſion to others on truſt, after the 
recovery had, to re-convey it to him, 


the 
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the tenant in tail ſuffers a common 


recovery, this bars the entail and re- 


verſion, and is not within this ſtatute, 
becauſe the reverſion was once ſevered 


from the crown, and the privity of 


eſtate gone; and the ſtatute muſt be 
intended to reſtrain common recoveries, 
where the reverſion is in the ſame plight 
that it was at firſt, without any altera- 
tion. Hard. 409. 


In the great caſe of the earl of Der- 
by, the queſtion among others, was, 


If an eftate tail created by king Ri. 


chard III. which after by a private act, 
of the fourth of James I. was limited 
otherwiſe to the heirs male of that 


family, reverſion in the crown, was 


within this ſtatute? And the judges 


were of opinion, that notwithſtanding 


this private act of parliament made 
ſome alteration, vis.) the tenant in 
tail to be tenant for life, with re- 
mainders to their ſons in tail male, 
yet all theſe limitations being within 
the compaſs of the firſt entail, as the 
king was donor, the iſſue could not 


** 


* 


P. 0 


P. 91 
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be barred by fine or common recovery. | 


| s 3 . 


If the king, in conſideration of mo- 
ney, or other conſideration by way of 


proviſion, procure a ſubject to ſettle 
his lands on one of his ſervants in 


ns | $0 © TS. 
tail, for recompence of ſervice, by deed 


of bargain and fale inrolled, with re- 8 


mainder to the king in fee; and all this 
appears on record, the tenant in tail 
cannot by a common recovery, bar his 


iſſue; and the latter words of this 


act (had done or ſuffered by or againft 


any ſuch tenant in tail) muſt be in- 


tended where tenant in tail is party 
or privy to the act, be it by doing or 
ſuffering that which ſhould work the 

bar, and not by mere permiſſion. As 
if tenant in tail of the gift of the 
king, reverſion to the king expectant, 
is diſſeiſed, and diſſeiſor levy a fine, 
and five years paſs, this bars the eſtate 
tail. And fo if a collateral warranty 


* be made by the anceſtors of the do- 


nee, and the donee ſuffer the warranty 
to deſcend without any entry made in 
the life of his anceſtor ; this' binds, 

becauſe 
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becauſe he is not party nor privy to any | 


act either done or ſuffered by or againſt 
him. 1 Int. 373. Moore 467. Sid. 
166. contra. 3 Cro. 595. 1 Cro. 13. 


II K. 78. Ab. 72, % , 358 77. 


1 And. 46. Vide in tae Appendix a 
notable caſe on this ftat. in the earl of 
Derby's family. 

The next ſtatute relating to com- 
mon recoveries is 14 Elia. c. 8. where- 
by it is enacted, that all recoveries had 
or proſecuted by agreement of parties, 
or by covin, againſt tenant by the 
curteſy, tenant in tail, after poſſi- 
bility of iſſue extinct, for term of 


life or lives, or eſtates determinable 


on life or lives of any lands, tene- 
ments and hereditaments, whereof 
ſuch particular tenants are ſo ſeiſed, 
or againſt any other, with voucher 


over of ſuch particular tenants, or of 


any having right or title to any ſuch 
* particular eſtates from henceforth (as 


againſt the reverſioners or them in re- 


mainder, or againſt their heirs and ſuc- 
ceſſors) ſhall be clearly void; provided 
this act ſhall not prejudice any perſon 

| that 


Stat, 14 Eliz. 
Cap. 8. 


* P. 93 


by voucher, the recovery is void; but 
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that ſhall by good title recover any 
lands, Sc. 11 fraud, by rea- 


. ſon of any former right or title. Alſo 
every ſuch recovery had by the con- 


ſent or agreement of the perſon in 
reverſion or 'remainder appearing of 


record in any of the king's courts, 


ſhall be good againſt the party ſo aſſent- 
ing. 3 
Though the ſtat. 32 H. 8. provided 


ſufficiently againſt common recoveries 
ſuffered by tenant by the curteſy, te- 


nant Apres poſſibility, tenant in dower 
or for life, yet ſeveral inventions were 
ſet on foot to evade that act, all 


which were fully remedied by this act, 


14 El. and therefore if any of theſe 

tenants now ſuffer common recove- 
ries, either as immediate tenants or as 
& vouchees, without the aſſent, and to 
the prejudice of him in reverſion or 


remainder, ſuch recoveries are void, 


and bar not the reverſion or remain- 
der, and are forfeitures ; ſo that if te- 


| nant for life be made tenant. to the 


pracipe, or comes in as tenant in law 


i 
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if he in remainder agrees, then it is 
good. So if there be tenant for lite, 
remainder in tail to 4. remainder to 


B. with divers remainders over, and a 
præcipe is brought againſt tenant for 


life, who vouches A. and he the com- 


mon vouchee, this is a good recovery, 


and bars all entails, reverſions or re- 
mainders. So if one ſeiſed of lands 
in fee, and has iſſue two ſons, A. and 
B. by his firſt wife, and a daughter by 
his ſecond wife, and deviſe his land 


to his wife for life, remainder to B. 


in tail, and dies; in this caſe the re- 
verſion deſcends to A. his eldeſt ſon. 
If a writ of entry is brought againſt 
* the wife, and ſhe vouches B. who vou- 
ches the common vouchee, this is a 
good common recovery, and bars the 
remainders and reverſion, though the 


heir in reverſion never aſſented. If 


a writ of entry is brought againſt te- 
nant for lite, and he makes default 
after default, and then the next in re- 


mainder is received, or if he prays in 


aid of them next in remainder or re- 
verſion, and they vouch over, this is a 
good 1 And though the ſtat. 

N . 2. 


\ 
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11 H. 7. 32 H. 8. 33. E. 8. fay the 
recovery ſhall be void, that is, only to 
the heir, iſſue or remainder-man, as the 


caſe happens, but it is good among the 
parties, 


As to e and Spiritual per- 
ſons, as archbiſhops, biſhops, dean and 

chapters, prebendaries, parſons, Sc. a 
common recovery by them is prohibited, 


as well as other alienations, by ſeveral 
acts of parliament. 


N. 
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*CAP. IV. 


* what Things a 8 Rare may 
be 2 Hered. 


Common Recovery being a com- 


mon aſſurance, may be ſuffered 
of all things that a writ of covenant 
for levying of a fine lies; only it lies 
not De Fofſato Stagno Fiſcar Carocat 
terre Eſtoveriis Homagio Fidelitate Ser- 
vitiis faciend de bovata terra Mariſc ſe- 
lione terre Gardin Cotag* Crofto virgat 
terre Fodina Minera Mercat' ; though 


uſe has altered this in ſeveral points: 


But a common recovery may be of an 
honour, iſland, barony, caſtle, meſſuage, 


curtilage, dove-houſe, land, meadow, 
paſture, underwood, chapel, river, 


county, warren, rectory, view of 
frankpledge, waife, eſtray, felons, 
goods, * deodands, furze, heath, moor, 


* Sc. 


N22 e 


. 96 


Shep. Touch. 
41. 


TP. 97 
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It may be alſo of an f advowſon, 

4 R. 74. ſo de annua Penſione ſive 

redditu, becauſe common recoveries are 
common aſſurances. 5 R. 40. Pop. 

22. 2 Vent. 32. 2 Roll. Rep. 67. So it 

may be of a rent de Novo; and there- 

fore if one grants a rent to B. in tail, 
remainder to C. in tail, by a common 
recovery, the remainder to C. may be 

barred. Sid. 285. 2 Keb. 58. But 

if one grants a rent in tail to B. B. 

ſuffers a common recovery to the uſe 

of C. and his heirs. B. dies without 

iſſue, the rent is determined, * becauſe 

by the common recovery the rent can- 

+ This muſt be underſtood of an advowſon appendant to a manor z. 
but I do not fee how it can be of an advowſon in groſs, ſince the 
patſon has the freehold, and therefore it ought not to be by writ of 


entry in le Poſt, but by writ of Droit de Advowſon ; and has been and 
is ſo practiſed, except by ſome few attornies who act without know- 
ledge or advice. . 0 a 1 
In the caſe of Bayley v. The Univerſity of Oxford, C. B. Eaſter 
33 Geo. 2. The Queſtion was, Whether a Common Recovery ſuffered 
of an Advwſon in Groſs and one acre of land in a writ of entry ſur 
Diſſeiſin in le Poſt, was good in point of law as to the Advoꝛuſon in 
Gres; upon ſearching for precedents, ſixteen were found where reco- 
veries of Adwvoy/ons in Groſs and a little land had been ſuffered upon 
writs of entry ſur Diſſeiſin in le Pet; and no caſe was to be found 
where ſuch a recovery was ever held bad, The court refuſed to hear 
any argument againſt this recovery, but ſaid that if this was res integra 
(perhaps) it might not be right, yet quod fieri non debuit Factum walet. 
fron the court gave judgment that the recovery was good. 2 Wilſon 
160. „ | 
. See 2 P. Wms. 230. where it ig ſaid it paſſes a determinable 
. FF | N 


not 
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not be enlarged to the manifeſt prejudice 


of the tertenant, and the recovery can- 


not give the rent a longer continuance 


than the grantor. gave it. 2 Late. 122 Go 
3 P. 8 8 18 S. 


Do a common recovery a reputed 


manor may pals, I Lev. 28. So lands 


* within a liberty; as if S. and C. be 


two adjacent towns, and tenant in 
tail of lands in both towns being 


within the liberty of S. ſuffers a com- 
mon recovery of lands in both towns, 


but the record is only in the town of 
9. and liberties thereof, yet held good 


to paſs the lands in C. Sir Nobert ah 
way's caſe, 2 Vent. = 


The pariſh of Ribton and vill of Rib- 


fon, but the vill not co-extenſive with 
the pariſh, J. S. was ſeiſed of lands 
in tail in the pariſh and out of the 
vill, and by indenture of bargain and 
fale inrolled, covenants to levy a fine 
and ſuffer a common recovery of 
lands in the pariſh of Ribton, which 
were levied and ſuffered, but the fine 
and recovery were only of lands in Rib- 

on; 


* P. 98 


O 


Mod. 233. 
P. 


* P. 99. 
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ton ; and argued that this Would not 


extend to lands in the pariſh of Rib- 
ron, becauſe diviſion of pariſhes is only 
an eccleſiaſtical conſtitution, and that 
of towns and vills civil; and where a 


* place is named in a record, it 1s only 
intended of what is civil; but held by 


the court, that this being in the caſe 
of a common recovery, which is a 


common aſſurance, ſhall have a fa- 


vourable conſtruction, and the deed, 
fine and recovery, are all of one aſ- 
ſurance, and held good, and that the 
lands paſſed. Hard. 225. Cro. Car. 


206. 1 Med. 206. Flutt, 106. Cro. 


. _ 1 1 58 309. 


A recovery may be of lunch in a 


place known, though it be neither a 
vill or hamlet, as well as a fine may 


be of lands in a Lieu Conus. 2 Mod. 


49- 


If a man have a moiety or third part 
of lands, and ſuffers a common re- 
covery of the whole, the moiety or 


third part paſſes, and ſhall be to ſuch 


| uſes as are declared of the common 


recovery. 


. 
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recovery, So if lands are given to 
two, and the heirs of their bodies, re- 
mainders in tail, one ſuffers a reco- 
*very of the whole; in that caſe, as P. 109 
well the tenant as vouchee, may by 
pleading abate the writ: But if the 
writ is admitted good, the moiety well 
paſſes. to ſuch uſes as are declared by 
the deed that leads the uſes of the 
common recovery, and the jointure 
is ſevered, 3 R. 3. So if one ſeiſed 
Jof a third part of lands, bargains and 
Iſells a moiety, and a common reco- 
| \N very is had of a moiety, this is a good 

* recovery of an entire third, and not 

of a moiety of a third part. Cro. Car. 

110. 


Copy hold eſtates being by law te- Recovery a 
nancies at will, ſecundum conſuetudinem 3 : 
Manerii, and being in their inſtitution 
only impleadable in the Lord's Court, 
common recoveries are not ſuffered of 
them in the court of Common Pleas. 
It was long Agitata Quæſtio, whether 
copyholds were within the ſtatute de 
Donis, and might be entailed. My lord 
| 9 in Heydon's eaſe, 3 K. 8:8 of; 


opinion, 


* P. 101 
Cuſtom of a 


manor to bar 
intails of co- 


pyhold lands 


by recovery 
or ſurrender 
in fee is 
good. See 
the caſe of 
Eweral v. 
Smalley. 

2 Stran. 
1197. and 
1 Wilton. 
. 


+ Common Law}: A recovery in the Common Pleas will not l 


A Treatiſe of Common Recoveries. 


* opinion, that copyholds could not he 
entailed - without a cuſtom, and that 
the ſtatutes co-operating with the cuſ- 


tom, they might; this is, indeed, a 


little dark and unintelligible. But my 


lord Hale was of opinion, they were 
Within the ſtatute of intails, and might 
be intailed as well as other lands, 7 


3 Lev. 327. And indeed this ſeems ra- 


tional; for as a Copy holder of inheritance 


had power by ſurrender to make any 


eſtate ; ſo when intails were legitimat- 
ed, it ſeems no: way: contrary to rea- 


ſon, that he might limit an eſtate tail. 
The books indeed are very unſettled, 


and many learned and elaborate argu- 


ments on both ſides, but the better 

opinion ſeems to be, that they may be 
intailed without a cuſtom ; but yet 
though they may be intailed without a 
cuſtom, yet no recovery can be had of 


| thee 10 OY common law, as well becauſe 


e 


copyhold lands: but a recovery in the Common Pleas of cuſtomary 


freeholds paſſing by ſurrender in a borough court, may be good of 
ſuch lands, Oliver v Tayler, 1 Alkyns 474. July 13, 1738, and fee 


the ſame book, what eſtate or intereſt is not barred by a tine or reco- 


very. Tit. Fine and Recovery, 


; >> 


* 


in 
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in the eye of the law, they are only 
tenancies at will, as becauſe the copy- 
holder cannot make any tenant to the * P. 102 
_pracipe, but by ſurrender. The way 
therefore to ſuffer a recovery of a copy- 
hold intailed, is either by committing 

a forfeiture, as in Grantham and Cop- 

ley's caſe, where one William Savill, be- 

ing tenant in tail of a copyhold, makes 

a voluntary leaſe for twenty-one years, 
without licence of the lord, in order 

to commit a forfeiture. The leaſe was 
preſented at the next court, and the 

lands ſeiſed into the lord's hands, and 
William Savill appointed the forfeiture 

to be to the uſe of Arthur Savill and 

his heirs, and a cuſtom found that 

theſe forfeitures were uſed to bar in- 

tails, and held good. 2 Saund. 422, And 

in the caſe of Pilkington and Stan- 

| bop, the cuſtom was, tenant in tail 
| ſhould commit a forfeiture, then the 

lord to make three proclamations, and 
ſeiſe the copyhold, and then to grant 

it to the copyholder and his heirs. 

And another cuſtom to bar eſtates : 
e tail and remainders, which was, if * P. 103, 
tenant in tail made a ſurrender to 


„„ the 
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the purchaſor and his heirs, the pur- 
chaſor committed a forfeiture, on 


Which the lord ſeiſed, and on the 
_ proclamations made, the eſtate tail 
and remainders were barred. Sid. 315. 


1 Keb. 752. 2 Keb. 127. and where 


there is none of theſe cuſtoms, the 


uſual way to bar an intail is thus: 
tenant in tail of the copyhold eſtate 
ſurrenders to one to make him tenant 


to the præcipe, id eft, to a plaint, who 


is admitted, and then a plaint in the 


nature of a. writ of entry in the poſt 
is brought againſt him, who vouches 
the tenant in tail, and he the com. 


mon vouchee, and (o a recovery had ; 


then the recoveror ſurrenders to the 
uſe of tenant in tail and his heirs, 
who is admitted accordingly, and there- 


by the eſtate tail and remainders barred. 
Coke Et. 206, 207. H. 10. 


* As to recovery of lands in antient 
demeſne, the common recovery is 


good, and ſtands in force till reverſed 
by the lord, by writ of diſceit, 4 


Leon. 123. as in the caſe of a fine le- 
vied of antient deineſne lands. 
| A recovery 


1 
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A recovery may be had of a truſt A recovery 
eſtate, as where + Cuſtuy que Truſt in 3 
tail is in poſſeſſion with remainders without a 
33 | 5 : tenant to the 
over, under the truſtees, who have ow. 

| the legal eſtate, and ſuffers a common 
recovery ; though in this caſe there be 
no good tenant to the præcipe, yet this 

recovery will bar both the eſtate tail 
and remainder and reverſion ; for a 
truſt being a creature of equity, any 
legal conveyance or aſſurance of Ceſtuy 

que Truſt ſhall have the ſame effect and 
operation on the truſt as it ſhould 
have had on the eſtate in law, in caſe 
the truſtees had joined; for otherwiſe, 
truſtees by refuſing to join, or not 
being capable to execute the truſt, 
might hinder the tenant in tail of 
* that liberty to diſpoſe of his eſtate * P. 105 
and bar the intail, remainders and re- - 
verſion thereon expectant, which the 

law gives him as incident to his eſ- 


O27 tate, 


+ Ceſtuy que Truſt] A limitation in a will to C. and his heirs to 
the uſe of him and his heirs, in truſt to pay debts ; and after, in truſt 1 
for D. and the heirs of his body; and in default of the heirs of the 9 

body of D. remainder to C. and his heirs: The 2 of D. barred 9 
the remainder to C. as being a remainder of a 77 Eftate; for a re- | 2 
mainder of a legal eſtate cannot be barred by a recovery of Ceftuy que 
Truſt only, 1 Atkyns 473. Robinſon v. Cuming, May 12, 1739. 


1Vern, 13, 


226, 440. 
P. Wms. 
91. | 


2 Vern. 132. 


2 P. Was, 
I 34. 


* P. 106 
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tate, 2 Chanc. Rep. 63, 79. And fo 
was the caſe of Eaton v. Collier, folemn- 


ly argued at the Rolls, 17 Decem. 1701. 


which I heard and obſerved, and is now 


the conſtant practice of equity, which 
probably may be grounded on the ſta- 
tute of R. 3. which made recovery or 
feoffment of Ceſtuy que 17 good _m_ 
optics. 


A «199 ſeiſed in fee of lands be- 


fore the ſtatute of uſes, to the uſe of 
F. in tail, the Ceſtuy que U/e enfeoffs 


C. and W. who enfeoff others to the 
uſe of J. during his life, remainder 
to his ſon in tail; the ſon has iſſue, 
and dies, and a writ of entry was 
brought againſt F. and a recovery had : 

F. dies, the ſurviving truſtees enter, 
and held that the recovery binds the 
* feoffees only during * life of J. 
1 And. 44. 


8 recoveries being common 
enen have a benign and large 
conſtruction, and therefore every thing 
as incident, appendant or appurtenant, 
paſſes by them as in other common 

conveyances, 
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conveyances, and the acres in com- 
mon recoyeries are computed according 
to the cuſtom of the country, and not 
ſtrictly according to the ſtatute de Terris 
menſurandis. 6 R. 67. 


If. a common recovery be ſuffered 
of a manor and 1500 acres of land, 
and the manor .comprehends 3000 


acres of land, yet all the land paſles, 
for a common recovery is now a 


common aſſurance of lands, and by 
præcipe of a manor, even in adverſary 
writs, all the manor and lands paſs, 
as has been ſhewed before in the chap- 
ter of tenant to the præcipe; but the 
danger is, becauſe there is à ſeparate 
and diſtinct fine; for a manor in the 
* Alienation Office, people often, to ſave 
that charge, leave out the manor: 
Now where the manor is left out, there 
no more 1s barred by the recovery than 
the number of acres contained in it; 
but even in this caſe, the judges will 
give as favourable a conſtruction as 


p. 107 


may be, ſince now a common reco- 


very 1s no more than a common con- 
veyance uſed to convey an cſtate tail, 
| and 


, : 
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and not only a manor, but a reputed 
manor paſſes by a recovery, tho' there 

be no freeholders now: Vet if it was 
formerly a manor, and ſtill retains the 
name of a manor, it will, as ſuch, 
paſs in a fine or recovery, and what- 
ever is part of it will paſs. 6 K. 66, 
67. Cro. Car. 308. Vide Cro. Eliz. 5 2. 
contra 1 Lev, 28, 1 Keb. 592, 


”—_ 


ATT ena. 
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Y 
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| Of the Difference between Common Reco- 


veries with ſingle Voucher, and thoſe 
with double Voucher. 


4 


\ Recovery may be had either with- 


out any voucher, or with ſingle, 


double or treble voucher ; if there be 


a recovery had without any voucher, 


the iſſue in tail is not barred, for the 


recompence in value being the reaſon 
of barring the iſſue, a. recovery by 


default, confeſſion, or Nient dedire, 


binds not the iſſue, for he has no re- 
compence, and is not eſtopped by his 
_ father's judgment; for he claims para- 
mount the eſtoppel, per formam Dont ; 


and therefore in this caſe the iſſue may 


falſify. 


elf the recovery be with ſingle vou- 
cher, this is good to bar the eſtate the 
tenant was in poſſeſſion of at the time 
of the recovery, but no other eſtate ; if 

1 with 


* P. 109 


A recovery 
with ſingle 
voucher bars 
the eſtate the 
tenant was 
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in poſſeſſion 
of at the 
time of the 
recovery, 

but no other 
eſtate : but 
if with double 


voucher, and 


the tenant in 


tail comes in 
as vouchee, it 

bars all the 
eſtates he 

ever had. 


* P. 110 
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with double voucher, and the tenant in 


tail comes in as vouchee, then it bars 


all the eſtates he has in poſſeſſion, and 
all others, though diſcontinued and 
turned to a right; ſo that a common 
recovery, with a double voucher, is 
in all caſes moſt ſafe; and the true 
reaſon of this difference between a 
common recovery with ſingle and dou- 
ble voucher is, that in a common re- 


covery with ſingle voucher brought 
againſt tenant in tail, who vouches 


over the common vouchee, if the par- 
ty be. in of another eſtate, the iſſue 


after tenant in tail's death, may plead 
Nient Tenant tempore brevis nec un- 


quam poſtea, and ſo the recovery void, 


for he is not eſtopped, for at the time 


of the writ, not being tenant of the 
X eſtate tail, he can have no recovery 
over of that eftate, for he was not 


ſeiſed of it, and a common recovery 


does not prove the tenant was ſeiſed of 
an eſtate tail, but ſuppoſes it, and at 
the time of the recovery, he being in 
of another eſtate, the iſſue has right 
to the firſt intail, notwithſtanding the 


recovery; and if the iſſue enters after 


the 


** 
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the death of tenant in tail, he is re- 
mitted; ſo if tenant in tail diſconti- 


nue in fee, and repurchaſes the land, 


and grants a rent and dies, the iſſue 


ſhall hold it diſcharged ; and though 


the anceſtor has judgment to recover 
in value againſt the common vouchee, 


that binds not the iſſue, for he cannot 


recover in value of the firſt intail, for 
that was diſcontinued, and a new eſtate 
taken, and the Jonor can not warrant, 
by reaſon of the firſt intail, becauſe 
the tenant is in of another eſtate, and 


this recovery in value cannot go to 
the eſtate tail, becauſe the tenant was 


*in of another eſtate, and whether the 
tenant in tail ſhall recover in value 
againſt the donor or his heirs, or a- 
gainſt an eſtranger by reaſon of a re- 
leaſe with warranty, is all one; for 
the land recovered in value againſt 
the donor, (who, by ſuppoſition in 
law, is always ſuppoſed to be vouched 
by the donee, who ſuffers the com- 
mon recovery) or releaſor, muſt be 
an eſtate tail, as well in one caſe as the 


other; but if he who recovers in value 


was not in of the eſtate tail, then the 
El N 4, mn 
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land recovered in value cannot £0 in. 
lieu of the eſtate tail; for it is a 


rule that an eſtate tail ſhall never be 


avoided by a recovery in value, if that 
which is recovered in value comes not 
in lieu of the eſtate tail, which it 


does not in this caſe, and therefore it 


defeats not the eſtate tail, but that 
deſcends to the iſſue ; and by his en- 
try getting the poſſeſſion, that accou- 
pled with the right, remits him; and 
this being no more than a recovery 
on a falſe title, amounts oy to a diſ- 
continuance. 


If one gives lands to . in tail, and 
after F. recovers in value againſt the 
donor, of this land recovered in value 
the iſſue ſhall have a formedon, fo is 
not prejudiced, becauſe the land reco- 
vered in value, is in lieu of the lands 
loſt by the recovery ; and that very 
land ſhall be ſaid to be the gift of the 
donor, becauſe it comes in the place 
and in recompence for that which was 
given and evicted by the recovery. But 
if J. S. gives lands in tail to B. and 
after B. recovers Winſt C. by a releaſe 
with 


. 
17 
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with warranty, this land recovered 
' ſhall not be ſaid to be the gift of J. S. 
but of C. So in the caſe of a recovery 
with ſingle voucher, where the tenant * 
is in of another eſtate, the land re- 
covered in value cannot be in lieu of 

the eſtate he was not ſeiſed of when he 

was tenant to the præcipe; ſo the re- 

* covery is no bar to the iſſue, who can * P. 1 13 
never be barred but where there is a 

real or poſſible recompence by recove- 

ry in value. And therefore, if there be 

a woman tenant for life, remainder 

to A. in tail, remainder over in fee; 

Feme and A. intermarry, and ſhe and 

her huſband levy a fine Sur Cognizance 


de Droit come ceo, and the lands are 1 
rendered to the wife for life, remain- — 
der to the huſband in fee, and after I 
they ſuffer a common recovery. with | 
{ſingle voucher, this is no bar to the | RH 
intail, for the huſband was not ſeiſed li 
of the intail at the time of the reco- } 
very, and the fine was no diſconti- L 
nuance, according to Coke, 1 R. 76. a. j 
6 R. 15.a. And by the render a new „ N 
eſtate is given, ſo the recompence ex- N 
tends to the new eſtate, not to the old 1 3 


1 one. 
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So if 4. dies . iſſue, re- 
8 in fee may enter. Cro. 
El. 828. Moore Fl. 870. So if tenant 


in tail diſcontinue, and take back an 
M eſtate in fee, and a præcipe is brou ght 


againſt him, arid he vouches the com- 


mon vouchee, this bars not the eſtate 


tail, but only the new taken fee. But 
if tenant in tail diſcontinues, and a 


recipe is brought againſt the diſcon- 


tinuee, who vouches tenant in tail, 


who vouches over, this bars effectually 


the eſtate tail; for he who comes 


in as vouchee in judgment of law, 
comes in privity of all eſtates he ever 


bad before, though the precedent eſtate 


on which the voucher depends, is di- 


veſted, diſcontinued and turned to a 
right; for in this caſe, where he | 


comes in as vouchee, he comes not 


: only i in of the eſtate he has in poſleſ- 


ſion, but of the diſcontinued eſtate, 
and all other eſtates, and the recom- 
pence in value, which he has or poſſi- 
bly may have, bars the iſſue. 3 K. 60, 
Moore 634. Ouen 130. 


* 
# 


If 


- "= 
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If a writ of entry be brought a- 
gainſt tenant in tail, and he vouches 
* the common vouchee, and a common 
recovery is had, this 1s good, and bars 
the eſtate tail, if the tenant be then 
in poſſeſſion of it. So if lands be 


given to A. in tail, remainder to 
the right heirs of B, then living, and 


a writ of entry is brought againſt A. 
and he vouches the common vouchee, 
this is a good recovery, and bars the 
eſtate tail and remainder. dl 


If tenant in tail be diſſeiſed, and 
ſuffer s a common recovery, with 1in- 
gle voucher, or if tenant in tail 
make a feoffment of the land, and 


take back an eſtate to himſelf in fee 
or in tail, and ſuffers a recovery with 


ſingle voucher, the intail is not barred, 
for the reaſons herein before alledged, 


but by a recovery, with a double 


voucher ; in all theſe caſes it is barred: 
And therefore, if tenant in tail le- 
vies a fine or makes any other con- 
veyance, and a pracipe is brought a- 
gainſt the grantee, who vouches te- 
M nant in tail, and he vouches over, this 
bars 
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bars the eſtate tail. So 3 the conu- 
ſee or grantee makes a new eſtate to 
the tenant in tail, or he diſſeiſes 
the conuſee or grantee, and then 
grants to another, and a pracipe is 
brought againſt the grantee, and he 
vouches the tenant in tail, and he 
vouches the common vouchee, by this 
| all the eſtates are barred. 


If Lk are given to J. S. and his 
heirs male of the body of his wife, 
and he have iſſue a ſon, and his wife 
dies, he diſcontinues and takes back an 
eſtate to him and his heirs female of 
his ſecond wife; and after diſcontinues 
again, and takes back an eſtate tail to 
him and the heirs of his body ; and 
after diſcontinues again, and a writ of 
.entry is brought againſt the laſt diſ- 
continuee, and he vouches tenant in 
tail, and he vouches the common vou- 
chee, this common recovery bars all the 


_ eſtates tail, 


* If before the 4 of ales, A. had 
been tenant. in tail, and had made a 
feoffment in fee to B. and B. had 

made 
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made a feoffment to C. to the uſe of 
A. and his wife, and the heirs of their 
two bodies, and the wife had died, and 
A. had entered on C. the feoffee, and 
made a feoffment in fee, and a præcipe 


had been brought againſt the feoffee, 


who vouches A. and he the common 
vouchee, this bars all the eſtates. 
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CC A Bk Vi 
See 2 Fell + What is or is noi barred by a 
. EE Common Recovery. 
Common 393, | 
394» 395» Common Recovery duly ſuffered 


395. 


by Þ tenant in tail, bars not only 
the iſſue, but all remainders and re- 
Vverſions, which would take place after 

* P. 118 * the determination of the eſtate tail, 
| whether the ſame be in Ef? or con- 
tingent ; and all former eſtates, leaſes 

and charges made by g him in remain- 

der or reverſion. And the reaſon why 
remainders and the charges made by 

them that have them are barred, is col- 


+ What eſtate or intereſt may be barred or transferred by fine or re- 
covery. 1 Eq. Ca. Abr. 255, 256. 5 
What charges and incumbrances are made good thereby. Ibid. 257. 
t Tenant in Tail] Tenant in tail by purchaſe under a marriage 
ſettlement made by his anceſtor ex parte mater nd, with the reverſion in 
fee by deſcent ex parte maternd, ſuffers a recovery to the uſe of himſelf 
in fee, he gains a new eſtate in fee which ſhall deſcend to his heirs 
general, and there is an end of the old uſe. Martin v. Strachan, 2 Stran. 
1179. 1 Wilſon 2. 66. 5 „ 
F But if tenant in tail himſelf had granted a Rent, and afterwards 
ſuffered a recovery, the Rent which was in Eſſe ſhall not be gone by 


this recovery, Cro. Eliz. 792. 793. : | 
e lected 


— 
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lected from Capell's caſe ; for at com- 


mon law the remainder was only 

poſſibility of a reverter till the ſtatute 
de Donis; and on that ſtatute the 
Judges, by conſtruction, turned this 


poſſibility into fixed eſtate, © called a 


remainder or reverſion. Now as a 
recovery was a conyeyance excepted 
out of that ſtatute, and an inherent 
Privilege annexed to the eſtate, as by 
it the tenant in tail could have barred 
the remainder; ſo he may all charges 
made by the remainder-man. And as 
the grantor of that charge had been 
bound by a common recovery, fo bad 
thoſe that claim under him ; for the 


recoveror in a common recovery is in 


X of an eſtate he has gained under te- 
nant in tail in rollaics: which eſtate 
is no ways ſubject to the charge of him 
in remainder or reverſion, and the 
charge of him in remainder can be 
only good in reſpect of the poſſibility 
that the land may come in poſſeſſion, 


which poſſibility being deſtroyed by the 


common recovery, the remainder is 


gone, I R. 61. Capell's caſe, 4 Leon. 


119 


150. Piph, 5, Moore 154. But the | 


more 
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more ſolid reaſon ſeems to be, that by 
the recovery the eſtate tail is extended 
and the recoveror is in of an eſtate, that 
by ſuppoſition of law, continues ſor 
ever ; ſo that the eſtate having a per- 
petual continuance, no charge of him 
in reverſion can ever take place. See 
this explained by lord chief juſtice 
Hale, in + Benſon and Hodſon's caſe, 
5 Co nth au. 


f Father and fon on the ſon's marriage, by leaſe and releaſe convey 
lands to truſtees and their heirs to the uſe of the father for life, re- 
mainder to his wife for life, remainder to the ſ6n for 99 years if he 
ſhould ſo Jong live, remainder to truſtees during his life to ſupport 
contingent remainders, remainder to the ſon's intended wife for life, for 
her jointure, remainder to the firſt and every other ſon of that marriage 
in tail male, remainder to the daughter or daughters of that marriage, 
and the heirs of their bodies, till they ſhall, out of the rents, ifſues 
and profits, have received 3000), remainder to the heirs of the body of 
the ſon, remainder to the ſęcond ſon of the father, and to his firſt and 
other ſons, remainder to the right heirs of the ſon for ever, The mar- 
riage takes effect, and they have iſſue only two daughters, who being 
in poſſeſſion after all the other eſtates determined, which were prece- 
dent, ſuffer a recovery to the uſe of themfelves and their heirs z and one 
queſtion in this caſe was, Whether by this recovery the remainders 
were not barred. And it was argued that they were, becauſe the primary 
intention of this limitation was to make them tenants in tail; and the 
raiſing of the 3000/., was but a fecondary intention thereof, and when 
they being ſo tenants in tail ſuffer a recovery, this bars their eſtate tail, 
and the remainders depending thereon ; for this was cited and relied on 
as a Caſe in point, Ben/:n v. Hudſon, i Mod, 108. to 112. 2 Lev. 28. 
8. C. and the ſeveral caſes there put by Hale C. J. But the Lord Chan- 
cellor was clear of opinion, both upon the firſt ſpeaking to it, and the 
nent day after, that this was but in the nature of a ſecurity for the 3000/, 
and though the recovery barred the eſtate tail and temainders at law, 
yet the daughters were but in the nature of truſtees (after the 2000/, 
raiſed) for thoſe in remainder, that before the recovery they had but an 
eſtate tail for their ſecurity for that ſum, that now, after the recovery, 
| 8 „ „ 


* 
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2 Lev. 28. and the caſe on lord Der- 
wentwater's repovery was accordingly 
determined, under the act 4 Geo. 1. by 
the judges delegated to hear claims on 


* the forfeited eſtates, in which caſe it *P. 120 


was reſolved, that he took no new 
eſtate by the recovery, by way of pur- 
chaſe, but was in of his old eſtate, 
which by the operation of the reco- 
very, was extended into a fee-ſimple, 
and diſcharged of the ſtatute de Donis, 
Meſim. 2. and the limitations and 
reſtraints introduced by that ſtatute; 


they had the fee ſimple; but fill the fame in a court of Equity was 


but a ſecurity, till that money raiſed ; that thoſe in remainder had the 
equity of redemption in the ſame manner as the perſon who made that 
{ecurity would have bad, if no ſuch limitation in remainder had been; 
that therefore they might at any time by paying off the 3oool. deter- 
mine the eſtate of the daughters, and then the daughters would be but 
truſtees for them; that this 3000. being to be raiſed out of the rents, 
iſſues and profits, if the ordinary or annual rents and profits of the 
lands would not raiſe the money in a convenient time to anſwer the in- 
tent of the ſettlement which was to provide. for daughters; that in a 


court of equity the ſame might be decreed to be raiſed by a ſale or mort- 
gage thereof, which were the extraordinary profits of the ſame lands; 


and though in this caſe the daughters had been in poſſeſſion of thoſe 
lands for ſome time, and received the rents and profits thereof, yet they 
might ſtill ſupply any deficiency in the raiſing of theſe portions by 
mortgage or i, and the rents and profits already received ſhould be 
applied in the firſt place towards the intereſt of the 30004. and the re- 
fidue received towards the principal, and what ſhould fall ſhort ſhould 
be made up by a ſale or mortgage; otherwiſe if they ſhould be confin- 
ed to raiſe the 3000/7. out of the annual rents and profits only, they 
would be eating out their portions, and might never have any ſum 
adequate to the proviſion intended them, Stanhope v. Thacker, Preced. 
in Chanc, 435. Trin. 1716. : 5 | 
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which reaſon ſuits with common ex- 


A recovery 
ſuffered by 
tenant in 
tail lets in 


all his in- 


cumbrances 


Which were 


before de- 
feaſible by 


the iſſue. 
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Tenant in 


tail incum- 
bered with 


judgments, 
Sc. makes a 
mortzage for 
500 years, 
and to cor- 


term levies a 
fine /ur Con- 
ceffit for 500 

years with 

ptoclama- 


mortgagee; and 


particular advantage of the mortgagee, 


perience; for if tenant in tail make 
a leaſe not warranted by the ſtatute, 
or enter into a judgment or recogni- 
zance, and then ſuffer a common re- 
covery, the leaſe and other incum- 
brances are all good, which were be- 
fore defeaſible by the iſſue; for the re- 
coveror comes in ſubject to all the in- 
cumbrances of tenant in tail, and the 


recovery opens, as we call it, and lets 


in all the incumbrances; and therefore, 
when a man has to do with tenant in 
tail that is incumbered with judgments, 
Sc. it is very dangerous, though he 


X ſuffer a common recovery ; for all the 


precedent Judgments take place of the 
ſecurity he G.“ 


ail 3 — 
13 


Tenant in tail incumbered with fln- 
tutes and judgments, makes a mort- 
gage of part of his eſtate for 500 


years, and after, to corroborate this 


term, levies a fine Sar conceſſit for 
roborate this 


500 years, with proclamations to the 
the queſtion was, 


Whether this fine ſhould enure to the 


or 
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or let in prior incumbrances. Sir Ed- 


ward Northey was of opinion, the fine 
let in all prior incumbrances. Serjeant 
 Latwych, after great conſideration, was 


of a contrary opinion ; but it ſeems 


Sir Edward Noribey's opinion is the bet- 
ter; for let us take the caſe without 
the fine, and ther ſee what operation 
the fine has. Tt is plain, that during 
the life of tenant in tail, any prior 
incumbrance was preferable to the 
mortgage for 500 years, and the 
* mortgagee could never avoid the prior 
incumbrance; then what does the fine 
| do? That bars the iſſue and gives the 
conuſee a title as long as tenant in 
tail has iſſue of his body, though the 
eſtate, which before was good only for 
tenant in tail's lite, and avoidable by 
his iſſue, now bars the iſſue, and is 
inlarged and made more extenſive. And 


what reaſon can there be that the 


eſtate thus inlarged, ſhould not have 
continuance for other incumbrances, 
as well as the mortgage? I really can 
ſee none: Suppoſe this had been a fine 


Sur Conuſance de Droit come ceo, with 


_ proclamations of the whole eſtate, none 
| will 


tions to the 
mortgagee. 
Duzre the 
operation of 
this convey- 
ance ! 
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will ſay but this lets in the incum- 
brances, as long as tenant in tail had 
iſſue of his body, and they ſhould be 
preferred according to their priority; 
what difference is there then, between 
a fine Sur Conuſance de Droit come ceo, 
and a fine Sur Conceſſit, with procla- 
mations ? Truly none, as to the barring 
the iſſue, only one is a bar during the 
term granted (by the fine Sur Concęſſit), 
and the other is a bar as long as there 
is iſſue; fo that it ſeems the incum- 
brances 'will take place before the mort- 
gage; but the caſe being never reſolved, 
as I know of, deſerves conſideration : 
But if in this caſe tenant in' tail had 
| ſuffered a recovery of part, and de- 
clared the uſe to the mortgagee” for 500 
years, no doubt, all prior . __ 8. 
been let in. 3 


A common recovery does not only 
bar the iſſue, remainders, reverſions, 
and all charges made by remainder- 
men, but eſtops all parties; and there- 
fore, if tenant in dower, or a join- 
treſs, join in a common recovery, they 
are barred; and if there be no tenant 
| ; to 
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to the pracipe, yet if the party who 


ſuffers the common recovery have a 
fce-ſimple, he and his heirs are eſtop- 
ped. So if a man ſeiſed in fee, be 
diſſeiſed, the diſſeiſee, during the diſ- 


* ſeiſin, ſuffers a common recovery, 


though this be void for want of a te- 
nant to the præcipe, yet the diſſeiſee, 
and all claiming under him, are eſtop- 


ped, Cro. Car. 388. So if there be te- 
nant for life, remainder to baron and 
teme, and their heirs, and they ſuf. 


* P. 124 


fer a common recovery, or come in 


as vouchees, this binds them and their 
heirs, Stiles 319. And generally all are 
bound by a common recovery that 


cannot falſify, 2 Cro. 592. And though 


a common recovery bars the iſſue, and 


all remainders and reverſions, and all 
things dependant, incident or derived 


out of the remainder, yet it bars not 


things collateral to the eſtate tail. 
2 Gro. 59 2. 2 Koll's Rep. 221. 


Tenant for life, remainder in tail, 
he in remainder lets for years, to be- 
gin after the death of tenant for life, 
aud after tenant for life ſuffers a re- 
covery, 


"SP. 125 


A recovery 
bars contin- 
gent remain- 
ders, becauſe 
it deſtroys 
the particu- 
lar eſtates 
upon which 
the contin- 
gent remain- 


ders depend. 


fee, or make a leaſe, 
recovery, and die, the recoveror can 
avoid neither of them, for he is eſtop- 


wt 


heirs, not executed; 
2 reverſion deſcended to him, as heir, 
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covery, wherein tenant in tail is vou- 
ched, 


tenant for life dies, and the 
* leaſe held good, for the leſſee may 


ay. Cro. Eliz. 192 


It tenant in tail grant a rent in 


and ſuffer a 


ped to ſay recoveree had not a fee- 
Fypb. 5 | 


A common recovery bars . con- 
tingent remainders; and therefore if a 
man is ſeiſed in fee, and deviſes to his 
eldeſt ſon 7. bomas, for life, and if he 
died without iſſue living at the time 
of his death, to Leonard, another of 
his ſons, and his heirs ; but if Thomas 


had iſſue living at his death, then the 


fee to remain to the right heirs of 
Thomas. Deviſor dies, Thomas enters 
and ſuffers a common recovery, and 


dies without iſſue, and held Leonard 


barred ; for Thomas, by the will, had 
an eſtate for life, remainder to his 
and though the 


this 
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Xthis merges not the eſtate for life, 
contrary to the expreſs will, but leaves 
an opening for the interpoſition of the 
meſne remainders, when they happen; 
ſo the eſtate here to Thomas, being for 
life, and the eſtate to Leonard contin- 
gent, the recovery bars it. Sid. 47. 


Raym. 28. 1 Keb. 29, 119. Fones 77. 


I Lev. 11. The reaſon is becauſe the 
recovery deſtroys the particular eſtate, 
which is the prop of the contingent 
remainder ; and wherever a contingent 
remainder is limited to depend on an 
eſtate of freehold, which is capable 
to ſupport a contingent remainder, 
it is always conſtrued to be a remain- 
der, and not an executory deviſe. And 
where the remainder 1s contingent, if 
the particular eſtate, whereon it de- 
pends, be deftroyed, the remainder is 
gone; ſo a deviſe to A. for life, re- 
mainder to his next heir male: A. ſuf- 
fers a common recovery, the remain- 
der is gone and deſtroyed, 1 R. 66. 
Arcber's caſe, Cro. El. 453. So if it 
be to the right heirs of a ſtranger living, 


for the eſtate is certain, ou the per- ; 


ſon is uncertain. Sid. 47. 
R Though 
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PF: 1 27 


What an exe 


eite deviſed by a teſtator, is future, 


viſe i is. 


an executory deviſe i is, 
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Though a common recovery bars a 
contingent remainder, yet it bars not 
an executory deviſe, nor a ſpringing 
uſe. It muſt be owned, that people 
have been very ingenious in perplexing 
the law ; for theſe terms are barbarous, | 


and unknown to the common law, 


and: therefore it will be fit to lee what 


. 4 


An executory deviſe is where an 


and to ariſe on a contingency 3 - and 18 


properly where ſuch an eſtate is made 


by will, which cannot, by the ſtrict 


rules of the common law, take ef- 
fect; but the party's intention appear- 
ing plainly, the judges, by conſtruc- 


tion, make it good. There are two 
ſorts of executory deviſes; one where 


the whole fee-ſimple paſſes; and that 
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X is properly an executory deviſe. 'The 


"other a kind of future deviſe, where 


the fee does not pals, but in the interim 


deſcends to the heirs. 


The dif- 
ference bes» 
tween an 


Theſe executory Ys are permit- 
ted 1 rei neces tatem; and every 
executory 
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executory deviſe of a freehold, pol 
be of a fee, and on condition ; ; but 
when a particular eſtate is limited, and 
the inheritance paſſes out of the grantor, 
Tan it is. = + contingent remainder ; 
but if the fee veſts in any perſon, and 
is to veſt in another, on à contingen- 
cy, then it is an executory deviſe, 
which needs no eſtate to ſupport it, be- 
cauſe the eſtate deſcends to the heir at 
law, till the contingency happens. 5 


A man deviſes to one and his heirs, 
and if he dies without heirs, then it 
ſhall remain over to B. this is a void 
deviſe; for a fee cannot mount on a 


fee. But if a man deviſes to A, and 
his heirs, and if he die without iſſue, 
living J. S. then to J. S. and his heirs, 


* this is a good executory deviſe, not a 


remainder, and a recovery by A. does 
not bar it, 2 Cro. 591. So if lands are 


executory 
deviſe and a 
contingent 
remainder. 
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+ Deviſe, that if William my fot ſhall happen to die and leave no 
iſſue of his body lawfully veg tten, that then and in that caſe, and not 


otherwiſe, after the death of 


e ſaid William my ſon, I give and be- 


queath all my lands of inheritance in L. unto Richard my ſon and to 
his heirs ; held that William took an eſtate tail by implication, who 
ſuffered a recovery which barred the eſtate limited to Richard, which 
was held to be a contingent remainder, and not an executory deviſe. 
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given to B, and his heirs, as long as C. 
has heirs of his body, and B. ſuffers 
a common recovery, this bars not the 
donor of his poſſibility, for he had 
not a remainder or reverſion, but an 
intereſt and poſſibility, which cannot 
receive a recompence in value. So it 
lands are deviſed to A. and his heirs, 
as long as B. has heirs of his body, 
remainder over, and A. ſuffers a com- 
mon recovery, this does not bar the 
remainder, for it is an executory deviſe, 
and it is not ſeen in law till it ap- 
pears, and has no dependance on the 
firſt eſtate. Sid. 202. 1 Mod. 111. 


A man by his laſt will deviſes to 
J. B. for ninety- nine years, if he fo 
long lives, remainder to the firſt and 
other ſons of J. B. in tail male, re- 
mainder to J. W. for ninety-nine years, 
if he lives ſo long, remainder to his 
male, re- 
mainder to the heirs male of the body 
of Elizabeth Long, remainder to his 
right heirs. And Sir Edward Nortbey 
was of opinion that the remainder to the 
fit ſon of J. B. was an executory 

deviſe, 
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_ deviſe, but it ſeems this cannot be 
conſtrued an executory deviſe, becauſe 
all executory deviſes are raiſed by 
conſtruction of law, which makes 
the ſecond deviſe precede the firſt, to 
_ ſupport the teſtator's intentions (as in 
Manning's caſe), Now in this caſe 
there can be no fuch conſtruction : 
And if the remainder to the firſt ſon 
of J. B. be conſtrued an executory 
deviſe, then all the ſubſequent re- 
mainders muſt be conſtrued executory 
deviſes, or be void. If they are con- 
ſtrued executory deviſes, that tends 
directly to a perpetuity ; if they are 
conſtrued void, then the will of the 


teſtator is not performed ; for he in- 


tended the ſubſequent remainders li- 
* mited to the ſecond and other ſons of 


7. B. and the firſt and other ſons of 


J. W. and the heirs male of Elizabeth 
Long, ſhould take as well as the firſt ſon 
of J. B. But this intention being con- 
trary to Law, the remainder to the firſt 
ſon of F. B. and all the ſubſequent 
remainders are void. And of this 
opinion were the judges, but the judg- 


ment was reverſed in Domo Procerum, 


and 
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Trin. Term, ad hu fon of Elizabeth Long, though 


1713. 


*P, 132 


his mother was living, had the eſtate. 
Beamon ver. Long, | in a writ of error a 
Cam' . 


4 5 his wife ſeiſed of a copy- 
hold eſtate Jure Uxoris, he and his 
wife ſurrender to the uſe of huſband 
and wife, and the heirs of the huſ- 
band; the huſband ſurrenders to the 
uſe of his will, and after deviſes to 
the heirs of the body of the wife, if 
he or they live to attain the age of 
fourteen years ; and for want of ſuch 
heirs, then to the uſe of C. and his 
* heirs : Deviſor died, the wife married 
D. by whom ſhe had iſſue Z. the huſ- 


band ſuffers a common recovery, this 


bars not, for this is an executory de- 
viſe to the heirs of the body of the 


wife. Raym. 162. It is ſaid 2 Cro. 592. 


If he to whom executory deviſe is 


made come in as vouchee, his heir is 
barred. Sed Quare. 


If the . be in en a 
common recovery bars ; Nas tenant in 
tail, remainder to the right heirs of 


MD: 
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J. S. tenant in tail ſuffers a common 
recovery, this contingent remainder” is 
barred. + 6 R. 42. Raym. 28. Sid. 47. 
I Keb. Lo 2 Kal. EP 3 Keb. 389. 


A man (æited in fee) by leaſe and 
relaaſe ſettles his eſtate to the uſe of 


bimſelf for life, remainder to M. his 


daughter, for ninety-nine years, if ſhe 
lives ſo long, remainder to - truſtees, 
and their heirs, to preſerve contingent 
remainders; and after the determina- 
tion of the ſaid term, or the death of 
* M. then to the uſe of the heirs of the 
body of the ſaid M. lawfully to be be- 
gotten; and for default of ſuch iſſue, 


then to the uſe of A. for ninety-nine 
years, if ſhe lives ſo long, remainder 
to the ſaid truſtees, and their heirs - 
during the life of the ſaid A. but in 


truſt for the heirs of the body of the 


ſaid 4. lawfully to be begotten; and 
after the determination of that eſtate, 
and the death of the ſaid A. then to 


TP. 


the only uſe of the heirs of the body 


of the ſaid A. like remainders to B. 
and C. and D. with like limitations to 
x the heirs of their bodies, reverſion to 


A ſtranger 


433 


a ſtranger in fee. Grantor dies, M, 
enters, and has a ſon that attains to 

| . twenty-one years of age; the mother 
and fon cannot in this caſe, ſuffer a 
common recovery, and thereby bar 
the remainders; for the remainder to 
the heirs of the body of M. being ſup- 
ported by the freehold limited to the 

' truſtees, was a contingent remainder, 


* b Wend no intall executed-;-+ and fo no 


recovery can be where there is no intail. 
It is true a common recovery would 
truſtees, who were in truſt for the 
heirs of her body, joined; but that 
would prejudice M. and her ſon; for 


VVV Zei ur Richard, and deviſed lands 
0 


to John for 50 years if he ſhould 


long live, and aſter the determina- 


_ tion thereof, then to the heirs males of the body of the ſaid John, and 
for default of ſuch iſſue, then to his ſecond ſon Richard in tail, Sc. 


remainder to the right heirs of the deviſor: The father died, Jobn ſuf- 

fered a recovery and declared the uſes to himfelf for life, and tothe 
' heirs males of his body, and for want of ſuch iſſue to the defendant 

_ and his heirs. John died without iſſue, and Richard died leaving iſſue 

2 ſon Richard. The queſtion was, Whether John had an eſtate tail by 

this deviſe? If he had, the recovery is good and ſhall bar the re- 


_ mainders. | 


The court reſolved that he had not an eſtate tail by Implication, be- 
gaauſe the deviſor had given him an eſtate for years by expreſs words. 
-_ Secondly, That the deviſe to the heirs males of the body of Fobn was 

à contingent remainder and void, becauſe there is nothing but a term of 


5 years to ſupport it, and as ht limitation was void, the next remainder 
ſimited to Richard took effect preſently. Goodright v. Corniſh, 4 Mod. 


255. 1 Salk, 226. S. C. Skin. 408. S. C. Judgment for the plaintiff 
Aiuſt the recovery, See 1 Salk, 224. 3 Lev. 431. on 
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on her death, he that has the next re- 
mainder veſted, would have the eſtate ; 


ſo the barring the contingent eſtates 
would be no advantage, but a diſad- 


vantage to M. and her ſons, and all the 
We remainders. 75 


A common recovery bars not a 
contingent executory eſtate. So if one 


have an eſtate in fee, determinable on 


a limitation or condition; as if lands 
are given to A. and to his heirs, until 
B. pays him 100). and then to remain 
to B. and his heirs; A. ſuffers a com- 
mon recovery, this bars not B. but on 
payment of the money he ſhall have 
the land. Palm. 132. Brid. 3. So if 
a writ of entry, be brought againſt the 
X* mortgagee, and he ſuffers a common 
recovery, this bars not the mortgagor 3 
but if the mortgagee vouch the mort- 
gagor, it is good, but it is no bar, unleſs 
he be vouched. 2 Koll. Kep. 222. 
2 Cro. 592. 1 Keb. „ 


Ik one has an eſtate for life, with 
power to make a jointure, and ſuffer 


a common recovery, his power is ex- 


D tinguiſh- 


* P. 1 35 
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1 for the eſtate to 8 the 
power was annexed, is gone and forfeit- 
ed by the recovery. Aliter of a colla- 


teral power to make eſtates ; as where 


executors had power to ſell. Vent. 225, 
226. 1 Med. 111. 1 Keb. 31. 3 Keb. 


5 297, 


taſk for life to W 1 5 


B. in tall, remainder to "Tz tail, re” 


mainder to the ri ght heirs of A. Pro- 


viſo that A. ſhall on power to make 


leaſes in poſſeſſion, reverſion, or con- 


tingency, to commence after death of 


B. without iſſue. A. makes a leaſe 
for years, to commence after the 
* death of B. without iſſue, B. ſuffers 


4 common recovery, this bars the leaſe, 
Roym. 236. So if an eſtate be limit- 


* 


firſt and tenth 8 in tail male, 80 for 
want of ſuch iſſue, to truſtees for 500 


years. If any tenant in tail in poſſeſ- 


ſion, ſuffer a common recovery, the re- 


' mainder for 500 years is barred. Sid. 
102, I Keb. * 3 Keb. 488. 


One 
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One made a gift 1 in tail, determina · 50 


ble on the donee's non- payment of 1001. 

_ remainder to B. in tail; Tenant in 
tail, before the day of payment, ſuf- 
fers a common recovery, and after pays 
not the money; yet becauſe he was te- 

nant in tail, when he ſuffered the reco- 
very, all is barred, x3 Med. 111. 1 Keb. 
31. 3 Keb. 291. = 


A term ſubſequent to the eſtate 
tail, as to riſe after failure of iſſue 
male, is barrable, as has been ſaid be- 
fore, by common recovery; but if a 
man make a leaſe for 100 years to 
* B. to commence after the leflor's 
death, without iſſue male in truſt 
for payment of daughters portions, 
and after, by another deed, limits the 
lands to the uſe of himſelf for life, 
remainder to his firſt and other ſons 
in tail, a common recovery bars not 
the term for 100 years; for the firſt 
term was precedent, and the eſtate 
created by different deeds, but by the 
ſame deed Alt. And the caſe of 
Goodier and Clarke, 1 Lev. 35. was a 
ſettlement in conſideration of mar- 
| "0a riage, 


— 


* P. 137 
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a 
huſband for life, remainder to his firſt, 


ſecond and tenth ſon in tail male, and 
if he died without iſſue male, re- 
mainder to the uſe of his daughters, 
for a term of years to raiſe 15000. re- 


mainder over. The huſband has a ſon 


and daughter, and dies, the fon died 
without iſſue, ſo the land remained 


over, according to the ſettlement; and 


WP. 138 
1 Keb. 73, 
78, 169, 246. 
Sid. 102. 

1 Vent. 299. 


But quære if 

uch leaſe be 
9 2 to com- 
mence after 
tailure of 
iſſue. 


there held, the ſon might have barred 
this term by a common recovery; but 
it is plain the caſe was not rightly ſtat- 
ed; for it ſeems this term created for 
daughters portions, was in another 


precedent deed made before the ſettle- 


and then could not be barred. 
1 Keb. 462. And fo held by the lord 
chief Juſtice Holt, Andrews ver. Stroud, 


T. 5 Ann, B. R. So the difference is, 
when the term is precedent to the in- 
tail, and when ſubſequent ; ſo is Hud- 


for's $ and Benſon 5 caſe, 2 Lev. 26. but 


| er e 1 Med. 108. 


ot; covenants to levy... a fine to 
the uſe of himſelf and the heirs male 
of his body, remainder in tail to ſe- 


k vera 
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veral 8 | RAS IT to his own 1 
right heirs, provided always, and if it | * 
ſhall happen that there be a failure of 
ifſue male of his body, and Anne his 
daughter be married, or of the age of 
twenty-one years, then ſhe to have 
200). a year for ten years. Tenant 
in tail dies leaving iſſue male, who 
enters and makes a leaſe for a thou- * P. 139 | 
ſand years and levies a fine, and ſuffers RE # 
a common recovery, and dies without | | 
iſſue; Arne, was twenty-one years old, 
and held the rent of 2000. ber annum 
well barred by the common recovery, 
becauſe the remainder out of which it 
| iſſued, is barred. 3 Keb. 274, 287, 
292. Raym. 236. 1 Mod. 108. 2 Lev. 


, 
6 Cro. El. 769. 
” If a gift i in wil is made, iden {| 
rent, and tenant in tail fuffers a re- 1 
covery, this bars not the rent, but it 1 


remains as a collateral charge on the 
land, diftrainable of common right z 1 
but if there had been a gondition of | 
re-entry for nonpayment, the condition 5 | 
kad been gone. Cro. El. 727, 768, 

| 769. 
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769. Jenk. Cent. 413. 3 Leon. 261. 
A 

If the iſſue in tail comes in by title 
paramount, the recovery of his anceſtor 
bars him not. 1 K. 96. @. 


* If ws be riſed in tail Jure 
Uxoris, remainder in tail to B. re- 
mainder to C. Baron bargains and ſells 
the land, and a precipe is brought 


againſt the bargainee ; this bars all the 


remainders, but not the feme. 


Ar. 34. 


2 Kol. 


fig A. be tenant in tail, remainder 
to B. in tail, remainder to C. in tail, 
A. makes a feoffment, feoffee ſuffers a 
common recovery, and vouches B. his 
intail and all ſubſequent remainders and 
reyerſions are barred, but not we firſt 


intail to A. 3 R. 6. 


1 


1 an eſtate be Iimited 1 2 man and 


the beirs male of his body, as long as 
ſuch a 


ee ſtands, a common reco- 
very bars this eſtate, 1 Mod. 111. 

3 Keb. 392. If tenant in tail levy 
. a fine 


a fine tk" proclamations, and after 
the proclamations ſuffer a common 
recovery; though by the fine with 
proclamations the eſtate was well barred, 
yet this bars the reinainder, though 


* there was no eſtate tail at the time * P. 141. 
of the recovery. 2 Rol. Abr. 394. . 


| o. El. 388. 


F 8 to the uſe of himſelf for 
life, remainder to his firſt ſon in tail 
male, and before a ſon is born tenant 
for life ſuffers a common recovery, 
and after a fon is born, he cannot avoid 
it, becauſe remainder not in Eſſe; and 
for that reaſon 1t ſhould not bar, becauſe 
remainder not being in Efſe, the re- 
- compence cannot extend to it. 2 Leon. 
224. Moore 201. But the true reafon 
is, becauſe the remainder was t con- 


I One ſeiſed of the manors or A. and B. devifes theſe manors to C. 
for life, and if C. ſhall have iſſue male, then to ſuch iſſue male and his 
| heirs for ever, and if C. ſhould leave no iſſue male, then the manor of 

A. to FJ. S. in fee, and the manor cf B. to J. M. in fee, C. ſuffers a re- 


covery of thoſe manors; this will bar the Contingent eſtates limited to 


J. S. and F. N. 1 P. Wms. 509. 
A. covenants on his marriage to lay out 3000]. in the purchaſe of 
land, and to ſettle it on A. in tail, remainder to B. A. purchaſes the 
manor of D. with this zoool. and never ſettles if, but ſuffers a teco- 
very thereot z as the covenant was a lien on che land] ſo the recovery 
ſuffered of it, diſcharges the lien, and bars B, of the benefit of the 
covenant and of the remainder. 3 P. Was. 171. 


tingent, 
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. 
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tingent, and the eſtate on which it de- 
pended gone; and a fine or feoffment 
in this caſe, would have deſtroyed the 
remainder, as well as a common reco- 
very; ſo if remainder be in abeyance. 
6 K. 42. 42. 


An eſtate was ſettled by 4. to the 
uſe of himſelf for ninety- nine years, 
if he lives ſo long, remainder to B. for 
ninety-nine years, if he live ſo long, 
remainder to truſtees to preſerve con- 
tingent remainders, remainder to the 
firſt and other ſons of B. remainder to 
the right heirs of B. B. has no iſſue, 
he and his truſtees join in a feoffment, 
this bars the remainder to the right heirs 
of B. and his firſt ſon, if any born 
after; for theſe remainders were con- 
tingent; but if the remainder had been 
to the right heirs of J. it had been his 
antient reverſion. got and Pigot, in 
Canc. Mich. 12 An. 


Upon a ſettlement, 4. is made te- 
nant for life, remainder to the heirs 
of his body by his wife Jane; and in 
the ſame deed 4, covenants not to ſut- 
ME ET fer 
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fer a recovery, but that the lands ſhall 
be enjoyed according to theſe limitati- 
ons; A. does ſuffer a recovery and 
_ deviſes the lands; the covenant is good 
to bind the aſſets ; but A. being tenant 
in tail, and as ſuch having power to 
ſuffer a recovery, the lands deviſed ſhall 
not be affected. 1 P. Wms, 104. 
2 Vern, 635, Collins v. Plummer. 
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, 10 . N 89 
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Of Vothing and Recovery in Value. 
| HEN the tenant to the præ- 
6 cipe has a writ of entry 
brought againſt him, in order to ſuffer 
„ a common recovery, he appears either 
* P. 143 * in perſon or by attorney, and takes 
Aupon him the defence of the land, and 
vouches to warranty, that is, alledges 
he had the land of another, who in 
the conveyance thereof bound himſelf 
to warrant, and make good the title; 
; ſo prays that party may be called in to 
defend the title ; and. this, in law, is 
called a voucher, which, as my lord 
Coke deſcribes it, is when the tenant 
calls in another into court to defend 
the land, or otherwiſe to have other 
land of him of the value of the lands 
loſt, by reaſon of his warranty; and 
; he who vouches is called the voucher, 
=. . * . 


* 


SY 18 who is e the Jon 
and if the vouchee be in court, he 
immediately enters into warranty; but 


if he be not in court, then goes out a 


Sum ad Warr”, and then the entry is 
vocat inde ad Warr” A. B. Sum in Cm 


prædicto & habeat eum hic a die, &c. per 
Auxilium Cur ; idem dies dat eſt partibus 


præd hic, Sc. And though in the caſe 


X of common recoveries, the vouching 


and every thing elſe ſeems to be mat- 

ter of form, yet the fhewing the nature 
of voucher in adverſary writs, will il- 
luſtrate this matter. 


At common law all were to appear 

in perſon before juſtices in Eyre; and 

therefore if the vouchee were not there 

the firſt day he was amerced. See flat. 
of Martbridge 27 Weſtm. 1. cap. 39. and 

10 Ed. 1. de Vocatis ad Warr”, 14 Ed. 2. 
c. 18. and what alterations they have 
: made 1 in the common law. 


In een poſſeſſory actions, if the te- 


nant vouches to warranty, and the 


demandant counterpleads the voucher, 
and will aver the tenant or his an- 
1 ceſtors, 


— — tots 
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. whoſe heir he is, was the firſt 
that entered, he ſhall be received in all 
writs of entry that make mention of 
the degrees, none ſhall- vouch out of 
the lien; but if a diſſeiſor makes a 
Teaſe for life, remainder in fee, diſ- 
ſeiſee brings a writ of entry in the 


& P. 145 Fer, againſt leſſee for life, who makes 


default, and he in remainder is re- 
ceived, he may vouch out of the de- 
grees, and a voucher is properly on a 
feoffment with warranty; but on a 
releaſe with warranty, the party is put 
to his Warrantia Cbartæ. M. 12 H. 
7. 3. | - 


Pracipe _—_ reddat agai nſt A. who 
vouches B. who enters into warranty, 
and after the demandant releaſes all 
his right to 4. 4. cannot plead this, 
for the continuance in court is be- 
tween the demandant and vouchee ; 
but the vouchee may plead it, or a 
releaſe to himſelf, T. 5 H. 5 39, 40. 
Jenk. Gent, 100. 


: I ſome caſes a- man. may vouch 
| himſelf as formedon - againſt | huſband 


LE and 


* 
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and wife, they vouch the huſband, 


and ſhew for cauſe, that the father of 


the huſband, enfeoffed certain perſons, 
who gave the land to huſband and 
wife in tail, and vouch the huſband 
to ſave the intail. M. 11 H. 7. 7. And 
X in all caſes where a man vouches him- 
ſelf, he muſt ſhew cauſe. M. 12 H. 
3 w 


Fracipe quod reddat againſt one who 


vouches himſelf to ſave an intail, and 


the voucher accepted, and a Sum” ad 
Warr* iſſues, and ſummons returned, 
vouchee makes default, tenant appears, 
Grand Cape awarded, for it is in the 
degree of another perſon, tho vouches 
himſelf. P. 42 E. 3. 16. And in ſome 
caſes the vouchee may vouch the de- 
mandant himſelf; as Aſſize of Mort- 
aunceſtor, by 1ſabel in London, who vou- 


ches a foreigner, and the record ſent 
into the Common Pleas, and proceſs 


againſt the vouchee, who enters ſingly 
into warranty, and pleads that one 
Alice was ſeiſed in fee, who took the 
vouchee to huſband, and had iſſue 
Jabel the demandant, and Alice is 
5 dead, 


** P. 146 


91 


* P. 147 
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dead, and the vouchee tenant by the 
curteſy, and Prays in aid of * 
4¹ E. 3. 7. 


4 The tenant 1 7. ar, and 


on the Sum ad Marr, J. Pinſar, Chap- 


lain, appears and demands the lien, te- 
nant pleads it is not the ſame perſon, 
the demandant prays ſeiſin of the land, 
and the counter-plea held ill, for after 


voucher- granted, the demandant ſhall | 


not have. counter-plea ; and it is not 


5 the tenant ſhould loſe his warranty, 


and a Capias ad Valentiam awarded a- 
gainſt the true . Finſar. Paſche, 


45 Edw. 3. 6. 


Pracipe quod reddat, Finn e 
two heirs, and pleads one is under age, 
and prays the parol may demur ; the 
demandant replies, at full age, and 


| prays an inſpection and proceſs till the 


Sequatur ſub ſus periculs, and at the re- 
turn does not appear; the demandant 


- prays ſeiſin of a moiety, and a F PET, 
ad Marr for the other moiety. T. 45 


E. 3. 23. If two are vouched, and 


one makes default, a Capias ad Valen 


. iſſues - 
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Wiſſues of all againſt him that made & P. 148 
5 default. 


"kd e method uſed for recovery 
of land on voucher in adverſary 
Writs, is to be obſerved, ſince it con- 
Adauces much to the underſtanding the 
true reaſons common recoveries are 
grounded on. If the vouchee be not 
in court, then a Sum” ad Warr” goes out, 
and if the ſheriff return the vouchee 
ſummoned, and he make default, then 
a Capias ad Valentiam goes out for the 
tenant; but if on the Sam the ſheriff 
retorn Nil, an Alias, and after a Nuries 
go out, and then a Sequatur ſub ſuo Pe- 
riculo iſſues; and if vouchee makes de- 
fault, judgment ſhall be given for the 
| demandant to recover the land, but no N 
judgment for the tenant to recover in = "Ms. 14 
value, becauſe it appears vouchee had g 
not aſſets. 1 Int. 101. So if a ſum- 
mons be returned, and a default made, 
and a Capias ad Valentiam iſſue, and a Nil 
is returned, an Alias and Plus Pluries | 
* iſſues, with a Sequator ſub ſuo Periculo & P. 149 
on the Pluries. If on the return of 
the Ca ad Valentiam che vouchee makes 
default 
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default again, judgment ſhall be given 
for the demandant againſt the tenant, 
and for the tenant againſt the vou- 
chee ; and in ſhort, the proceſs to call 


| in the vouchee is a Sum” ad Warr”, if the 
St ſheriff returns a ſummons, and vouchee 

| | makes default, then a Magnum Cape ad ; 
1 5 Val' goes out, and if on it he makes 


default, judgment is given againſt 
him, and that he ſhall have in value 
„ againſt the vouchee ; but if vouchee 
_—_— appears and makes default, then a Par- 
dum Cape ad Val goes out, and on ano- 
ther default, judgment as before ; but if 
the ſheriff returns Nil, then an Alias 
& Pluries & Sequatur ſub ſuo Periculo, 
and the tenant has no recovery over, 
as has been ſaid before; if there be a 
default of the vouchee at the return 
of the Sequatur ſub ſuo Periculo, then the 
- tenant muſt be called, and if he make 
* P. 150 *default, a Petit cape is awarded, and 
nao judgment till the return. Kel. 41. 
If the ſheriff return not the writ 
through the tenant's default, demand- 
ant may pray ſeiſin of the land. On 
every Sum ad Marr in adverſary writs, 


8 FD there muſt be nine returns between the 
Teſte 


* 


- 
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7: Nie and Ret? but the practice is other- 


wiſe in common recoveries,” by the ſtat. 
10 Car. 2. c. 6. vide poſt. 

3 At common . as appears by the 
ſaid ſtatute, were nine returns, the 
words are theſe," * And whereas be- 
* fore the making this act, all writs 
* of Sum ad Hare againſt vouchees 
„upon common recoveries had in 
„ writs of entry and writs of right 
* of advowlon, had nine returns, in- 
e cluſive ; now for the more ſpeedy 
« perfefting ſuch recoveries, be it en- 
i acted, That all and every ſuch writs 
of Sum” ad Warr' upon the appear- 
ance of the tenant to every ſuch 
« writ of entry or writ of right of 


* % advowſon, ſhall and may be made 4 p. 15 


and abridged to five returns, as writs 
of Sum ad Warr' in writs of de 
unde nil babet. 


The returns are not abridged in this 
Caſe in Ireland, but they are never ob- 
ſerved; for where the voucher appears 
by attorney, they. make them appear 
"mad inſtantly, without 5 day 

, U Wo, ; 


45.5 
| : N 
5 ** 
3 


* | 4 


As * * 1 
— wh 
* 
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given; and though this 8 allgorble for 
error, 'yet upon ſearch, the precedents 
appearing all uniform in this point, it 


l may be ſaid Communis Error facit Jus; 
and therefore it has not been thought 
adviſeable to Dela. a writ of error on 

: this . 
If two . into warranty, and ofle 

K dies, the lien does not ſurvive, but his 

heir ſhall be ſummoned with the ſurvivor. 
1 25 17 E. 3. 122 

1 Though i in common recoveries, which 

I are always by aſſent of parties, the 
l/ | vouchee never dem- {ds the lien, yet 
j i | | he may, and then J warranty extends 
„ * P. x 52 * no farther than the lien, as appears by 
1 „„ Manxwell's caſe. 2 Brownl. 171. 
. But if without demanding the lien, one 
| 14 enters generally into warranty, there ſha I | 
* be an execution of all warranties, and 

4 it binds al TG 1 

'; _=_-. Na tenant in tail vouches in an ad- 
ö fl 7 he "ang action, and recovers in value, 


and has execution, and after the re- 
covery is falſified by him, and he has 


5 Wy — — 
„„ — 
GAR, * a 
Gate hey 4 3 
2 5 1 N 
{ 
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the land again, yet he ſhall retain the 
land recovered in value for fear of future 
loſs, becauſe his warranty is determined; 
for when he has'had judgment and exe- 8 
cution, he has had the effect of his wa. 
tanty, and can vouch no more on that 

warranty. 10 R. Mary Fortington's caſe. 
„ | 


_ 
— 


* 5 g 2 eh, hoe ed e 
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/ Execution, and the Eſtate ile Reca- 


* Pp. 1 * * till the f execution of the recovery; 


ꝛror bas by the Recovery. 


FTER®the demandant has judg- 
ment in a common recovery a- 
gainſt the tenant, and the tenant againſt 
the vouchee, and the vouchee againſt 
the common vouchee, the court a- 
wards an Habere far Seiſinam to the 


heriff of the county where the lands 
lie, which is returned, and ſo the re- 
covery compleat and executed, And 


though tais is not much regarded, being 


only matter of form, yet in many 


caſes it is not ſafe to proceed till there 


is a return of the Habere fac Seifr- 
nam; for whenever a recovery is to 
uſes, as all common recoveries are, no 
ſeiſin i is in the recoveror, no uſe raiſed, 


fot 


+ In e the nen claimed under a recovery, whereby | 
it was inſiſted the leſſor of the plaintiff was barred ; the recovery and 


judg3.cs; ikercon was found by ſpecial MAY but no wiit of ſeiſia 


ot 
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fot till then the land paſſed not. Moore 

281. T. 7 H. 4. 17. So that till then 
no uſe ariſing, the party to whoſe uſe 
the common recovery is declared to be 
can convey nothing, for Nemo dat quod 
nen habet. ö hel 


If tenant in tail ſuffer a common 
recovery, and dies before execution, 
execution may be fued againſt his iſſue, 
Plowd. 565, 376. 1 K. 6. If lands be 
conveyed to A. and his heirs, with 
warranty, and the grantee ſuffer a 
common recovery to the uſe of him 
and his heirs, it is but the old eſtate in 
degree and privity as before. So if- 
lands be conveyed to A. in fee, with 
warranty to him, bis heirs and aſſigus, 


and A. ſuffers a common recovery to 


the uſe of a ſtranger, the recoveror may 


or execution thereof was found; ſo the court cf B. R. was of opinien, 
that defendant could have no advantage uf the recovery. Then de- 


fendant moved for a Ye. Fa, de novo, it being a recovery an hundred 


years old, on which execution would be preſumed; and in fact there 
was a writ cf ſeiſin and return, and this recovery is compleatly found 


in a Cauſe depending on the demiſe of the duke of Athol: It was like 


wiſe inſiſted, that the minutes find this recovery probt, Sc, and there» 
fore warrant the inſerting this; but the court refuſed to grant a Ye, Fu. 
de nov. Lewis on the demiſe of the Ear! of Derby v. I itham. 
2 Stran. 1185. 1 Wilfan 48, 49, Ec. ; 


vouch 
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-youch as aſſignee Hob. 27. And when- 
- eyer a common recovery is ſuffered by 
a man to his own uſe, he is in the 
eſtate as he was before. 


* Tenant in tail ol is his loads; 
and after ſuffers a common recovery 
to make a jointure, this recovery ex- 
tends the eſtate tail, and lets in the 


precedent mortgage in prejudice of the 


Jointure 3 3 becauſe the recoveror comes 
in in continuance of the eſtate tail, 
and ſubject to all incumbrances of te- 
nant 1n tail ; and in this caſe the court 
of chancery will not relieve. 1 Chan. 


- Rep. 120. 


Recoverors in common recoveries, 
their heirs and athgns, by tbe ſtatute 
9 H. 8. c. 4. have like remedy againſt 


leſſees for lives and years, by diſtreſs, 


avowry, and action of debt for rents 
and ſervices that fhall be due after re- 


covery, as the party had before; and 


alſo like actions of waſte, and on diſ- 
turbances in preſentations, as the leſſor 


had. 
5 "ie 
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If a man make a leaſe for years to 
begin at Michaelmas,.. reſerving rent, 
* and before. Michaelmas ſuffers a com- 
mon recovery ; the recoveror ſhall, in 
this caſe, difirain for the rent which 


. leflor before the . could not. 
1 Inſt. 14. "3 


CAP 


- 
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3 Of falfifying Common Recoveries. 
SF. | . 
Common Recovery may be de- 
ſeated, fruſtrated and reverſed, 
which is called fallifying, many ways, 
as by entry and plea, by action, by 
action and plea, by plea only. By en- 
try and plea, when the party's entry is 
not taken away by the recovery, and 
be hrings his Aſſize, and the recovery 
is pleaded againſt him, and he pleads 
matter to avoid the recovery: But to 
clear theſe points, let us ſee who may 
ſalſify in an adverſary recovery. If 
= P. 157 one be ouſted by Covin, between the _ 
e eee and bim that ouſts, the te- 
nant and demandant brings an Aſſize 
againſt the party that ouſted the te- 
nant, the tenant may have an Aſſize; 
and on the ſpecial matter ſhewed ſhall 
[md this eee 


By Action _ Plea, that is, when 
the entry of the party that has right, 
18 
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is taken away by the recovery, and on 
a real action brought, the recovery is 


pleaded in bar of the right, this may be 


falſified by plea, and ſo by action du, 
or by plea G 


The cauſes for falſifying recoveries, 
are covin, an elder right or title, 
want of juriſdiction in the court, war- 
ranty and aſſets, a releaſe, feint plead- 
ing, no tenant to the freehold, or want 
of eſtate in the tenant 3 to make out 
which, ſee the following authorities. 


Sci” fat on a judgment in a Ceſſavit, 
againſt a parſon, who prays in aid of 
the patron and ordinary, who makes 
* default, and on the default, judgment 


given; and now to the Sc” fac, the 


parſon pleads Non Ceſſavit; and by 


Martin and Faſton, he ſhall not falſity 


this recovery againſt his predeceſſor, 
but is put to his Juris Urum. 10 H. 
6. 55 6. | 3 - | 


Sci' fac againſt an Abbot, on 2 Judg- 


ment in an annuity had againſt his pre- 
deceſſor, the abbot pleads that his pre. 


deceſſor confeſſed the judgment, when 


* he 


5 P. I 58 
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he had a releaſe of the annuity ; and 
per Cut', He ſhall not thus avoid the 
recovery; fot his predeceſſor had the 
fee · ſimple, and not like a, parſon who 
is Qodammodo tenant for life, who ſhall 
avoid it, where it is without aid _. 
of patron and ordinary. 30 H. 6. 45, 
49. * 


Annuity againſt a parſon who prays 
in aid of patron and ordinary, who 
makes default, and the parſon tries the 
title, and loſes ; this binds the ſucceſſor, 
and he ſhall not falſify the recove- 
ry in the point tried, though all the 
* jury be dead, ſo that he cannot have 
attaint. 34 H. 6. 2. 6. 10. 


Ab - Jaw W in bar a reco- 
very in dower; Plaintiff replies, that 
the lands demanded are in the Cinque 
Parts, Ubi breve Domini Regis non currit, 
and held. the plea ill; for judgment at 
Meſiminſter, for lands in the Cinque 
Ports, good ; Aliter of lands in Wale 
1 555 . 33. 


Writ 


i 


/ 
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Writ of Forcible Entry, the plaintiff 


makes title by a recovery in a writ of 
right againſt the leſſor of the defend- 
ant; the defendant pleads, that at the 
time of the writ of right brought, his 


leſſor had aliened the reverſion to A. 
to whom he attorned, and held good. 


1 H. J. II. J. 


A parſon made a leaſe for years, and 


afterwards in a Quare Impedit brought 
againſt him and the patron, they plead- 


ed feintly, leſſee ſhall not falſify, be- 
cauſe if the parſon had reſigned, the 


leaſe had been gone. T. 26 H. 8. Pl. 3. 


| * Entry in the Poſt, the tenant vou- 


ches, and the vouchee makes default, 


and leſſee for years of the tenements, 
prays to be received on the ſtatute of 


Glouc', becauſe vouchee is now tenant ; 


and by the ſtatute of H. 8. if he is not 


received, he may now be admitted to 


falfify. 27 H. 8. H. 20. 


Note, Where it is ſaid in the old 


books, that pri vies cannot falſify in the 
point tried, that muſt be underſtood in 


X 2 a Sci? 


X P. 160 


"$2 
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a Sei? Jace, on the ſame judgment, or in 


another action of the ſame nature; but 
in an action of a higher nature, the 


parties may try the ſame thing again; 
and there is a difference where the par- 
ties have not the abſolute ſee in them, 


as parſons, prebendaries, Sc. there the 


ſucceſſor is not bound; but in actions 


of the ſame nature, may falſify, or have 
uris Uirum ; but where, by the com- 
mon law, they have the mere right as 


. os. there they cannot as 


* F ather tenant in tail enfſeoffs his 


' ſon, and diſſeiſes him, and levies a fine, 


the ſon enters before proclamations paſt, 


and enfeofls 4. who makes a leaſe for 
years to B. the iſſue in tail, on a for- 
medon, recovers on a feint defence. B. 
brought an ejectment, and held that he 
might falſify the recovery in the for- 
medon. 2 Cro. 589, 610. Meore Fl. 
503. Owen 15. Diſſeiſor makes a feoft- 
ment in fee, the feoffęe leaſes for years, 
diſſeiſee recovers againſt diſſeiſor in an 


Aſlize ; : on a Nl ticl tort pleaded, lef- 


Hee ſhall be admitted to alfify in the 
| | 12 5 5 


* 


+ 
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point tried, and to tag that the diſ- j 
ger, and at common law every ſtran- cc 


ger may falſify, becauſe he cannot have 
error or attaint; and where he has 
wrong, by natural equityahe ought to 
have redreſs. 3 Cro. 284. 1 ; 


received for 15 term made by leaſe 

before the coverture; and held by the 

* court, that in this caſe the judgment * Pp. 162 

ſhall be general; for the writ ſhall com- 

mand the theriti; go to the land, and 

to deliver ſeiſim 5 the feme, but not to 

ouſt the tenant; ſo that thereby de- 
mandant has reverſion and the rent. 


3 Gro. 563, 564. | 2 


Pa for life, remainder 1n tail, 
the remainder-man, makes a leaſe for 
years, to commence after the death of 
tenant for life; a common recovery 
is ſuffered by tenant ſor life, who vou- 
ches him in the remainder, the leſſee for 
years may falſify. 3 C. 718. 


| Where 
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E 'Where it is ſaid in the backs, one 
hall not falſify where he is party, it hath 


three exceptions; firſt, if the party can 
ſhew that the recovery was void in law ; 


| ſecondly, if the recovery was of lands 
1n D. and they lie-in C. thirdly, if the 


recovery was on a Writ that i is abated. 
2 Gr 0. 466. | 


ne” in tai acknowledges a ſta- 


tote and dies, a Sc?” fac is brought a- 
* P. 163 * gainſt the iſſue, and the ſheriff returns 


him tenant of the land, and he appears 
to the writ, and pleads Riens per Diſcent, 
and verdict againſt ' him, and before 


judgment leaſes to B. he cannot in this 


caſe falſify; for here, by this judgment, 
the iſſue is bound and chargeable with 
the ſtatute; and he being bound, his 
leſſee that claims under him is bound 
alſo. The caſe is well argued, 3 Bul/?. 
345. where are many good caſes put 
about falſifying recoveries. Rol. Rep. 


\ 
\ 
* 


Wk to tenant in ht it A held in 


all the books, that the iſſue intail ſhall 
never falſify in the Point trad; and 


|  herefore, 
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'. therefore if a recovery be againſt tenant 
in tail, and a Nient Deaire pleaded, the 
iſſue has no remedy, but by attaint; 
but if the verdict be on a collateral 
matter, and not on the title, or by de- 
fault, he may falſify. Brooke, title 
Fauxifier Recovery, H. 4. 


* A man recovers lands, and brings a & P. 164 

Sci" fac againſt M. N. and after brings 
a Sci” fac'. againſt J. tertenant, who 
| Pleads. MH. N. was not tenant at the 

time of the firſt Sci fac brought, nec 
unquam paſtea, but one B. whole eſtate 

the tenant now has; fo the recovery 

void, and held a good avoidance of the 
recovery; and yet Nan Tenure gene- 

rally is no plea, Brooke, Fauxißer Re- 
ue, H. 32. $ Th 


By the ſtat. 21 H. 8. c. 15. Tenants 21, Rayw, 
for years, by ſtat. Merch. Staple or Ele- 785. 
git, may falſify feigned recoveries fuf= 

ered by them in reverſion ; and though 
none can falſify in the point tried, yet 
in ſome caſes where the party cannot 
have attaint, he may; but none can 
in any caſe falſify, without making title, 


nor 
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nor can he falſify who claims under him 


; 't 2648 waxed Lat es. 


Theſe are che a hid down for 
falſifying recoveries in adverſary writs, 
and common recoveries may alſo in 
5 many caſes be avoided. As if there be 
no tenant to the pracipe, or if the 
writ is” Brought againſt a ſtranger that 
had nothing, and he vouches tenant in 
tail in poſſeſſion, or becauſe he that 
hath the eſtate and right, is not party 
or privy to the recovery. As when a 
writ of entry is brought againſt the 
diſſeiſor, and he vouches a ſtranger, or 
if another have a term or intereſt at the 
time of the common penny” amt 


, by 7 tenant "Þ life to 
175 by bf - L 7 or if there be 
ſta nce in the recovery, a 


e 8 
ws * 1 t » , I 
. * 6] 


* 
*; 
hs 


HE Thy ebere a cam recovery is 
5 Jable, it muſt be àvoided by him 
darred by the recovery, as by 
the ive of tenant in tail, or if none, 
by the remainder-man, or reverſioner 


» 1 by 
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by writ of error ; and if tenant for 
life ſuffer a recovery, he in reverſion 
may falſify during the life of tenant 


* for life, or after his death. And when- 
ever a common recovery is falſified, it 


is by writ of error, by pleading, and in 
ſome ſpecial caſes, by motion of court. 


If an infant reverſe a common recovery 


for nonage, he muſt do it under age. 


5 1 Ng 49. Sid. 321. 1 Lev. 142. 


f 


See ſtat. of Glouc. c. 11. that leſſees 


in London may falſify. 21 H. 8. c. 15. 
2 Inſt. 322, 323, 324. | 
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* P. 167 a Pon 1097 ons 


Set 1 Eq. Of Sol Errors in Common ' Recove- 
Caſ, Abr, | ts 


258, 259.in Ties, and in what Caſes Common 
what cafes Y JJVTVVVVVVCCCTCCCCCTT IEEE DS 
equity will Recoverirs and Fines may be a- 
ſuppiy de- 

fects, or va- Fi mended, af 

cate fines and 

recoveries, A i . | 
In Error to "NYOMMON Recoveries being judicial 
Jr Ae executions of the agreement of 
recovery, 


there muſt be -parties, the law gives them all fa vour- 


a Scire Facias 


againlt the _ able conſtruction imaginable : And the 


tertenants e xtend thei 0 ſer e 
eee judges even extend their power to ſerv 


3 Mod. 274, the parties intentions; and the courts 
5 9855 209. at Weſtminſter are ever ready to ſupport 

” them, wherever they can, but yet ſo 
as to keep up the form of judicial pro- 
ceedings, and not totally to introduce 
barbariſm, and encourage ignorance. 
And for the ſupport of common re- 

k | | coveries, 


+ On a writ of error to reverſe a recovery, there muſt be a Scire 
Facias againſt the tertenants. Hall & U v. Weoodcech, 1 Burro. 361. 
Trin. 31 32 Geo. 2. „ 1 

e the tertenant muſt, and what he may not plead. S. C. 361, 
362. 1 . 
A remainder man's right to reverſe one erroneouſly ſuffered, and his , 

method of doing it. See 1 Burro. 412, 413. 3 
I Support] They ought pot to be ſupported where the parties have 
no power to ſuffer them, Burro. 116 to 119. A ſecret feoffment un- 


— 


| 4 | Treatiſe of Commons Recoveries 5 


. Covertes, being common aſſurances of 
land, the ſtat. 23 El. c. 3. enacts, That 
no common recovery ſhall be reverſed _ 
for & falle or incongruous Latin, raſure, * P. 168 
mterlining, miſentry, omiſſion of the re- 
turn of the ſheriff, or any other want 
of form. x ob A 
By the ſtat. 10 V. 3. c. 14. No 
fine or common recovery, or any o- 
ther judgment, unleſs error brought in 
+ twenty years; if perſons infra, &c. | 
rs 6 10] | | then 


der a naked poſſeſſion, is not ſufficient to enable one to ſuffer a reco- 
very; nor is an eſtate by wrong, fraud, or practice ſufficient. 1 Burro. 
14% 118. | Y : 


+ Twenty years] Lloyd v. Vaughan, 2 Stran. 1257. Upon error to 


reverſe a recovery ſuffered at the Grand Seſſions in Wales, 5 Annæ, the 
error aſſigned was, that Fare Lloyd, the tenant in tail, who was vouch- 
ed as a Feme Sole, was then under covertute and died without iſſue in 
17303 wherefore the plaintiff, who was the reverſioner, brings the writ 
of error; the defendant in error pleads at bar by the ſtat 10 /. z. 
c. 14. as not being a writ of error brought within 20 years aftes ſuffer- 
Ing the recovery, To this it was replied, that his title did not accrue 
till 1739, the time of the death of Jae; and to. this there was a 
demurrer and joinder in demurrer. 5 | 

After ſeveral arguments both upon the point of error and the ſtat. of 
limitations, the court determined only upon/the latter point, that the 

writ of error did not lie, They were of opinion, that the ſtat. was 


made to quiet poſſeſſions, and to fix a certain period, beyond which 


fines and recoveries ſhould not be impeached ; the words are expreſs 
% Twenty years after the recovery ſuffered”, and it has not the words 
that are in the ſtat. of fines, After the title accrued.” And though 
there is a Proviſo for perſons under diſabilities within the twenty years, 
pet that can only introduce the diſabled perſon, and not one who was 
never under any diſability, The Terminus a que is the ſuffering the 
recovery, and if we exceed it, there will be no end; a reverſioner 

| Y- 2 - altes 
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then within five years after the impedi- 
ment removed, 


A writ of error was brought to re- 
verſe a common recovery had at the 
Grand Seſſions in Wales; and the er- 
ror aſſigned was, that the ſummons is 
dated after the Ded. poteſtat. and ſo no 
warrant of attorney at the time of 
appearance, but held good, Sid. 219. 
And in this caſe the court, to ſupport 

the common recovery, will intend 
there was another warrant of attor- 
ney. Raym. 11, 34, 90. 1 Keb. 34. 
1 Lev. 130. Dyer 220. contra, 1 Leon. 
86. and in Kaym. 71. held that the 
Ded. poteſtat. is no part of a fine, though 


* P. 169 * a warrant. of attorney is of a reco- 


very; but if the party be dead, then it 
is ill. 2 Vent. 96. 20 H. J. 9. 


after an eſtate tail that ſubſiſts 100 years, might at this rate reverſe a 
recovery ; whereas theſe reverſioners were never the object of the le- 
giſlature's care, It is enough that he has a chance of the reverſion's 
falling within twenty years, and then he may have error. They ſaid 


they muſt keep to the words as in 1 Lev. 31. where the courts not being 
open, was held no anſwer to the fiat. of limitations, as not being ore 


of the exceptions in it. Therefore they gave Judgment, that the 


plaintiff ſhould take nothing by his wiit of error, Irin. 19 & 20 


Geo, 2. 


"x ÞY 


Writ 


. 


* 


the next Lent, Cro. El. 389. 
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Writ of entry Ret” die Lune quart” 
Septiman Quadrageſim prox” futur, (hall 
be referred to the fourth week next, not 


If the vouchee die f before judgment, 


la a common recovery entered of Eaſter Term in the 23d Vear of 


K. Geo. 2. among the pleas of land upon the 173d and 174th rolls, 


wherein Thomas Broome was demandant, George Green tenant, and £4- 


ward Swann, Gent, and Edward Swann the younger, were vouchees 


Jointly, who vouched over the common voucher, the writ of ſummons 


was returnable in one month from the day of Eaſter, which was Sunday 
the 13th of May 17503 on which day Edꝛuard Swann the younger, one 


of the vouchees, {remainder man in tail male and ſon of Edward 


Swann, Geat. the other vouchee who was tenant for life of the manor 


of Lee in Derbyſhire) died without ifſue male, leaving Mary an infant 


his heir at law, and heir to the common anceſtor who claimed under the 


tecovery. 


Samuel Swann claiĩming. as heir in tail, and a cauſe being depending 


in the Court of Chancery, where the validity of this recovery be- 


came a queſtion, as Edward Swann the younger died upon the return 

day of the writ of ſummons to warranty being a Sunday. pl 
The Chancellor upon the hearing retained the bill for a twelvemonth, 

and left Samuel Swann at liberty to bring a writof error to try the vali- 


dity of the recovery, who brought a writ of error in B. R. accordingly, 


againſt the demandant Broome, and (among other things) aſſigned for 
error, that the ſaid writ of ſummons was returnable on Sunday the 
13th of May 1750, on which day the ſaid Edward Swann the youn- 


ger died, without iſſue male of his body, at Bradburne in the County 


of Derby; and ſo concluded in the common form, that the judgment 
in the recovery was erroneous, and prayed the ſame mig'it be reverſed. 


| Broome (the demandant) the defendant in error, joined in error, and in 


Mich. Term 1764, the recovery was reverſed by the judgment of the 
Court of B. R. which judgment of reverſal was affirmed in the Houſe 


of Lords, Mav 2, 1766, and with the opinion of all the judges, that 


the judgment in the recovery c2u'd not be given until Monday the 14th 


of May, 1750, which was after the death of the ſaid vouchee Swann 


the younger, arid the recovery was erroneous. See alſo the caſe of 


Wynne v. Wynne, 1 Willon 35, 42. A recovery was reverſed for er- 


. 


er 


F 
4 
* 
* 
4 
i 
: 
be. 
E. 
4 
ny 


A Treatiſe of Common Recoveries. 


or be F under age, and appeared in per- 

ſon, or by attorney, it is error. 1 RI. 
301. Dyer 90. Palm. 224. 5 Mid. 
„ e is 1 | 


An erroneous common recovery is 
good till reverſed, by reaſon of the in- 
tended recompence ; and if tenant in 
tail ſuffer an erroneous recovery, ad 
after diſſeiſe the recoveror, and dies, his 
iſſue ſhall not be remitted ; for the re- 
covery ſhall be preſumed good, till it is 
. 3. 10 N. 38. 


If be who ſuffers a common reco- 
very levy a fine, or make a feoffment, 
he cannot have a writ of error to reverſe 
* And 


for, becauſe the vouckee died on the roth of Moy, and MM wait of 
ſummons was returnable the 16th of the ſame month. The error 


aſſigned was, that the vouchee died before the giving judgment in the 


recovery, upon Which an iſſue to the country was joined and a ſpecial 


verdict was found, and whether the vouchee died before judgment or 
not, the jury left to the conſideration of the court, Pt 
The error aſſigned was, that the vouchee was a feme covert and under 
age and appeared by Attorney, the recovery was reverſed, 5 Mod, 209, 

A writ of error was brought to reverſe à recovery, and a ſcire facias it- 
ſued againſt all the tertenants, and they made default. The recovery was 
reverſed: And it appearing afterwards that the plaintiff in the writ of 
etror, had no title, there being a remainder man before him, the court 


re verſed their former reverſal, 5 Mod. 396. See 1 Roll. Abr. 755. ti- 


— 


tle error, (R) 


1 Roll. Abr. 255. (R) pl. 6. 2 Ro. Rep. 85. 
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* And common recoveries. being only 1 P. 170 


.common aſſurances, the Court of Com- 
mon Pleas does amend and ſupply the 


defects of clerks and attcrnies in the 


entering up ſuch recoveries, or in writs 
relating to the ſame. So a common 
recovery was agreed to be ſuffered, 
wherein John Chapham and Richard El- 
ton, were to be demandants, and by miſ- 


take of the clerk, the writ of entry 


was ſued out in the name of Jobn Chap- 
ham and John Elton, and the recovery 
ſuffered in the Name of 7obn Elton, in- 


ſtead of Richard, and this recovery 


amended, T. 2. Car. 1. Chapham v. Ba- 
con. The rule for this amendment is to 
be found in the remembrance of rules 
in Foley's office, that term, on the third 
_ and firſt ſide of the lame ſkin. . 


A warrant af" 8 was given 


in order to ſuffer a. common recovery, 
by William Reynolds, and Heſter his 
Wife; but the ſerjeant that took the 
warrant of attorney, certifies the ſame 
to be given by the ſaid William Reynolds, 
and Margaret his wife, and the mitti- 
mus and tranſcript were made of a 

| | warrant 


17 


** P. 172 
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warrant given by Margaret, and the re- 
covery entered accordingly, and all order- 
ed to be amended: Micb. 4. Car. i. the 


ſame office, fifth fin, on the Back of 
1 ſame. 


A common recovery agreed to be 


ſuffered by Arihur Golding & Ux. of 
-Lands in Alpbamton, & Magna Hermny, 
in Com Efjex, but by miſtake, the ſame 
vas ſuffered of lands in Alpbamton and 
Lamarſh, and ordered to be amended in 


the writs of entry, Seiſin and entry of 
the recovery, M. 6 Car. 1. Skinner ver. 
Laud, the ſame office, ſecond an; the 


back of the ſkin. 


* 


1— recovery ſuffered 1 


 Callow & Ux. but the name of the _ : 


totally omitted; and this ordered to be 
amended, M. 8 Car. 1. Tharban verſus 
Pantry ; ſame office, third _ on the 
back of the ſame. 


* A common recovery was agreed to 
be ſuffered of lands in New Church, 


| Levington and Merſham, but New Church 
was totally omitted in the recovery; and 


; this 


A Treatiſe of Common Recoveries, 


this upon reading the indenture, ordered 
to be amended, T. 13 Car. 1. Whetwell 
verſus Maſters; ſame office, ſecond: 
Kin, firſt ſide. | 


wah common recovery was agreed to 
cy. ſuffered of two meſſuages and one 
garden in London, and ſuffered. only of 
one meſſuage, and ordergd to be amend- 
ed, 7. 13 Car. 1. Brooſe ver. Biddolph, 
ſame office, firſt ſkin, firſt ſide. Foe 


A writ of entry for a common re- 
' covery was ſued out returnable in Craſtin 
Animarum, and a recovery ſuffered 
thereon, but the writ of ſeiſin made 
returnable the ſame return as the writ 
of entry, and this ordered to be amend- 
ed, P. 16 Car. 1. Doncaſter v. Campion, 
whe fame office; third 9 OO lice, 


* A deed to . the: tenant to the + P. 173 
3 
. Pracipe, was executed, dated 1 Nov. 33 | 
Car. 2. and common recovery fuffered 
. thereon, and the writ of entry made 
et tres Mich*, before the date of the 
deed, and this ordered to be amended, 
b * the writ of entry made, Ret Craſtin 
9746; 2. Animarum, a 


2 4, D Ar eu ett hs 


| 
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5 ee M. 4 W. & M. Bunce el al 


verſus Greenway et al.: This xule is in 
the remembrance of Mr. Borrett's office. 


A deed was made to wake 2 tenant , 
to the Fræcipe, dated the 11 Nov. and a 
common recovery ſuffered, and the writ 


of entry made returnable menſe Mich, 


before the date of the deed, and this 
ordered to be amended. Mich. 5 W. & 
of: Maltry verſus Jodrell. 


A common e bad been fof- 


ſered, and the writ of entry made. Ret” 


* P. 174 


before the date of the deed, that led the 


uſes of it, and which made the tenant 
to the Præcipe, and on reading the deed, 
ordered to be amended. M. 5 I. & M. 
 Warkbouſe verſus Watts : * This rule 


may be found in the e o 
* cooles office. 17 


A fine annie recovery were 


agreed. tobe levied and ſuffered of the 
Manor of 1ukfield, in Com Salop, and 


by miſtake, the ſame was made Ingle- 
Kl, end both ordered to be amended, 
vi. the his in the record of the king's 


5 | liver, 3” 
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ſilver, in the foot and note of the fine, 


and in all the places of the ſaid fine and 


the recovery, in the writ of covenant, 
_ writ of entry, exemplification, & ha- 


bere fac ſeiſinam, ꝙ W. 3. Int J. Foſ- 


fer, A” & Ux. And the rule may be 


found in the remembrance of Mr. Cooke's 


£ office. 


A fine and common recovery agreed 
to be levied: and ſuffered of lands in 


Cranley in Com Surry, and by miſtake 
the ſame was written Crawley ; and on 


a i bean Ge —_—: 


examination of the proceedings therein, 


and peruſal of the deeds to make a te- 
nant to the pracipe, and declaring the 
Uſes of the ſaid fine and & recovery, the 
ſame were ordered to be amended in the 
ſeveral parts of the fine and recovery, 
and in the writs of covenant, entry and 


ſeiſin, T. 4 Fac. 2. Int William Free- | 


man, Gen Luer & William Montague, 
Jun, Ar & Ux' Deforc' This alſo 
may be found in the remembrance of 
Mr. Cooke' s office. 


A common recovery was agreed to 
be luffered of lands in Weſton in Cont 


Taq - Glauc, 


* P. 17% 


* F. 175 
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Glac', „and by miſtake, written Maſton, 


and ordered to be amended in the re- 
cord, and other places of the ſaid re- 
covery, and in the writs of entry, ſeiſin, 
Sc. M. 11 W. 3. Int! Simon Smith, 
Ar Feten & Ric' um Comit' Dorſet & 
al* Tenem'; which rule may be found 
in the remembrance of Mr. Cooke's of- 


| fice. 


r tenant be preſent ond FOE to 
warranty A. and one appears for him, 


it is error, and the appearance void ; 
for he ought to appear in perſon, or elſe 


*a Sum ad Warr ; and where ſummons 
is entered on the roll, there, at the re- 
turn, the vouchee may appear in per- 
ſon, or by attorney. 1 Leon, 86. 
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Trin. 3 Anne, B. R. 


4 Mien, Searl deviſed to Le 


Mary Bryant, and the heirs male 
of her body, upon condition, and pro- 


2 Salk. 570. 
I. 8 


vided that ſhe intermarry with, and have 


iſſue male by one ſurnamed Sear/; and 
in default of both the ſaid conditions, 
he deviſed to Elizabeth Bryant, [in the 


ſame manner] and in defect thereof, he 
deviſed to George Searle for ſixty years, 


if he ſo long live, remainder to the 


heirs male of the body of the ſaid 


George, and their iſſue male * for ever: 


Mary, and Elizabeth with her huſband, 


for ſhe had then married one Clift, join- 


ed in a fine to make a tenant to the 


pracipe, who was one Iſaac Savery ; 
Tfaac Savery vouched Mary Bryant, 
Elizabeth Clift and her huſband, and the 


wife of the deviſor with her huſband, | 


*P. 177” 


＋ A deviſe to M. B. and the heirs male of her hate: upon condi- 
tion and provided that ſhe intermarry with, and have iſſue male by 


one ſurnamed Sear/, is a good _ me 


ſhe 


* P. 178 
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ſhe being again married, and 1 
them all jointly, and they vouched over 


the common vouchee. Et per Holt, 


Ch. Juſt. & tot Cur', adjudged, that 


| firſt, the eftate deviſed. to Mary, was a 


good eſtate tail, and ſo was the eſtate 
to Elizabeth ; but it is a ſpecial entail, 


it is an eſtate to her and the heirs 


male of her body begotten: by a Sear!, 


which is a middle entail, not the high- 


eſt nor the loweſt; for it might have 
been to her and the heirs of her body 
begotten by J. Searl, which had been 
more particular, yet this is a good eſtate- 
tail within the ſtatute de Donis; for it 
1s within the reaſon. of that ſtatute. Co. 


Lit. ay; 6. 


* 1 The words upon Condi- 
tion, &c. though expreſs words of con- 
dition ſhall be taken to be a limitation: 


So it is held 1 Vent. 199, 202. and 
Holt ſaid he faw no reaſon why they 


might not be ſo conſtrued in a deed, 


though the law had not been carried 
ſo far; and ſo the ſenſe is, if ſhe has 
no iſſue trols a Searl, upon her death 

without 


8 ſuch ilſue, the ane ſhall re- 
main over. 


| Thirdly, That the eſtate tail of 
Mary and Elizabeth, or either of them, 


does not ceaſe by marrying one that is 


not a Sarl; for the remainder over is 
in default of both conditions ; and in 
the mean time it is ſo limited to her and 
the heirs male of her body ; and ſhe 
may ſurvive the firſt huſband, and after 


marry a Searl; and ſo there is a poſſi- 
bility as long as ſhe lives. 


Fourthly, + If the eſtate had been to 
Mary, and the heirs male of her body 
by a Sarl to be begotten, provided and 


& upon condition ſhe do marry any but 


a Searl, that then it ſhall remain and 


recovery ſuffered before marriage will 
bar the eſtate tail and remainders ; and 
though ſhe after marry with another, it 
mall not avoid the recovery. And the 


court took a difference between a volla- 
teral condition and a condition that runs 


be to J. S. and his heirs. A common 


*P. 179 


+ A condition that runs ck the land cannot be barred by.a re- 


covery. e aliter of a ien collateral. 


with 


* P. 180 
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with the land. If the donor reſer ves 
a rent, with condition to re- enter, a 
recovery will not bar it; aliter, if it be 
to re-enter for nonpayment of a ſum in 
groſs. Vide 1 Med. 108, 11 4 
Lev. 28. x + 


And as to common recoveries ; being 


of great uſe, the chief une deſired to 


i} me largely. 


warſt t If tenant to the præcite vou- 
925 tenant in tail in poſſeſſion, and 


him in remainder jointly, and they 
_ Jointly vouch over the common vou- 
chee, this is good ; not but it may be 


more regular that, the tenant vouch 


* Mary Bryant, and ſhe Elizabeth, and 


' ſhes over the common vouchee, that 
the recovery in value may not be joint 
but enure ſeverally; yet the other way 
is ſufficient, for where in an adverſary 


action a Præc ipe is brought againſt ſe- 


veral, it is enough that one hath the 
f tenancy 1 tbe land ; ; and if he would 


plead 


t If tenant in tail in poſſeflion, and he in remainder be vouched 
Jointly, and they vouch over the common vouckee, this is godd. 
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plead that he is ſole tenant, and tra- 
verſe that the other bath any thing, the 
 demandant may admit that, and pro- 
ceed as to him, and the writ ſhall only 
_ abate as to the reſt, Alſo the others 
may diſclaim ; and as joining a ſtranger 
with the tenant does not hurt, fo join- 
ing a ſtranger with the vouchee, does 
not; for he is but in lc Tenentis, a 
tenant to the warranty. 
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a T If tenant in tail makes 8 
a tenant to the præcipe, and he vou- | 
ches a ſtranger, and the ſtranger vou- 
ches tenant in tail, and he the com- 
mon vouchee, that is good ; for his 
* being a ſtranger is not material; be- * P. 181 
cauſe, in judgment of law, he is be- 1 
come tenant by the voucher to the 
præcipe, and a releaſe to him is good, 
and the voucher is good, whether there 
be a real warranty or no. At com- 
mon law, if a ſtranger was vouched, 
the demandant could not counter- plead 
t; but by Weſim. 1. c. 40. he may 
if he be abſent counter plead the vou- 


+ If tenant to the precipe vouches a ranger, and he vouches te- 
gant in tail, and he the common vouchee, that is good. 


A a cher, 
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cher, /cil. that the vouchee and his 


anceſtors, never had any thing in the 
land, but not if he be preſent. It is 
enough that tenant in tail comes in 
and owns a warranty ; but there may 


be a warranty. Suppoſe an adverſary 


action againſt tenant in tail, who has 
a warranty, and he makes a feoffment 
in fee, with warranty, or has levied a 
fine with warranty, and the feoffee or 
conuſee vouch the tenant in tail, he 


may make uſe of his warranty, and 


yet he was not ſeiſed of the eſtate tail, 

but in that caſe may deraign the war- 
* ranty, and then he recovers in recom- 
pence as of his eſtate tail; for when- 
ever tenant in tail comes in as vou- 
chee, he comes in in privity of all eſtates 


he ever had, and conſequently he may 
deraign the warranty. Viae 1 Inft. 


385. a. Secondly, The chief juſtice 


ſaid, the vouchee's being a ſtranger was 


not material, becauſe, though there be 


no Teal warranty, the recovery in value 


is the ſame, and the admittance of 7 te- 
nant 1 in tail has made it real. 


+Tenane in tail coming in as vouchee, comes in in privity of 
all eſtates he ever had. | 


5 „ Objedtion 
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ObjeFion : The recovery in value see Cro. 
muſt be joint, as the voucher is, and 1 
then it will not enure according to the N 
eſtates which are ſeveral. As to the 
ſecond point, the caſe ſtands thus: 
Tenant in tail, and he in remainder 
in tail join in making a tenant to 

the præcipe, and are jointly vouched, 
and jointly vouch over the common 
vouchee. Now my brother Hooper 
objected, that the tenant in tail, and 
he in the remainder ought to * have * P. 183 

been vouched ſeverally, viz. tenant in 
tail firſt, and he had vouched over the 
remainder-man in tail; for as that is, 
viz. as the voucher was joint, the re- 

covery in value muſt be joint; and fo 
the tenant in tail, and he in the re- 
mainder muſt recover moieties in value ; 
whereas the whole was recovered againſt 
the tenant in tail, and conſequently to 
bind the iſſue, he ought to recover in 
value the whole, and conſequently the 
recovery in value not being proportion- 
able to the loſs, the common recovery 
is not good; but if it had been in the 
other way, he would have recovered the 
whole in value. | 
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In order to anſwer that objection, 


he ſaid he would conſider three things, 


the ſecond was by way of prepara- 


tion and narrowing of the point in queſ- 


tion, which would be the third ; and 


he ſaid that he was the larger upon this. 
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matter, becauſe it was of a greater con- 
ſequence. 


| * The firſt ching (be ſaid) was, that 


if a Præcipe was brought againſt tenant 
in tail in poſſeſſion, and a ſtranger in 


an adverſary action, and a recovery was 


had, that this would be a good re- 
covery: He ſaid, that what he faid 
was the opinion of us all; he ſaid, that 
indeed, the iſſue in tail might falſify 


it there was any feint pleader; and 


the reaſon of the firſt poſition, he 
ſaid, was, becauſe + where a pracipe was 
brought againſt ſeveral perſons, it was 
not neceſſary that they all ſhould be 
tenants of the freehold, but if any 
of them were tenants to the pracipe, it 


Was ſufficient ; for if the tenant in tail 


would 


+ Where a precipe is 1 againſt ſeveral perſons it is not neceſ- 
1 that they all ſhould be tenants of the freehold, but if any of them 
ate tenants to the præcipe it is ſufficient, i in an ady erfary real ation, 
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would come in and take the tenancy 
upon him, the joining of a ſtranger 
with him in the writ, would not 
have abated it, but the demandant 
might admit the tenant in tail ſole 
tenant, and go. on againſt him, . and 


that would be good: and the diver- 


ſities in the books, he ſaid, were, 


that in a præcipe, &c. if one diſclaim- 
ed, or made default after default, or 


ſaid nothing, and the other took the 
whole tenancy upon him, and pleaded 
in Bar, Fc. the demandant may ac- 
cept him for his tenant, and anſwer 


to the Bar; but if both take the whole 
tenancy upon them, or ſeveral tenan- 


cies of parcel, the demandant muſt of 
force maintain his writ; and for that 


he cited, among other books, which 1 
could not take, Bro. Tit. ſeveral tenan- 


cy, 13 E. 4. 2 H. 4. 22 H. 6. 555 


41 E. 3. 20. and brought many au- 


thorities to prove it. Br. & Fitz, Tit. 


| Maintenance de Brief. And the form 
of Pleading, in theſe caſes, he faid, 
__ be ſeen, Raſt. 276. +: And 


bringing 
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21 E. 3. 10. 
42 E. 3. 8. 

44 F. 3. 33. 
19 H. 6. 14. 
28 Aſſ. pl. 25. 


 13AT pt. 27. 


Dyer 1 34. 
pl. 11. 


+ And if a præcipe be againſt tenant and a ranger i it will not vitiate 


a recovery, conſequently neither will a joint voucher. 


e HEN 
n 


1 

: N 

: j 
- 

"= 
13 
85 ) 
. 4 

© 

4 8-7 

1 
1 

a f 
1 
* * 

17 

| 

. 7 

fi 
* 

4 a 
& Z 
5 

* 

£ 3 
41 
8-4 
1 
* 

b+ + 
 aJ 
#44 

4% 

, p 
_ 3 
WE 
J 

. 

1 
. 
1 
4 
2 

18 
1 

I 
"i 
WE 
A 
=: ? 

7 
* 
= 
. 
Ci 
kW 

* 
, 
wt 
©. 

* 3 

LY 

- 

mm 

> 
7 * 

— 4 
"- 
* 

Al 

$ 
* 
1 
5 
= 
4 

4 r 
= * > 
2 
1 
_ 
= 
. 5 
= 
* . 
i 
73 
+BY 
1 
8 

8 
5 
* y 

x 
» 1 
* 

15 
+ 
1 
— 5 - 
5 
4 
* AY 1 
1 
BG 
A q 2 
+ By 
3 
* 
by 
L . 
= 
1 
x oy 
a : 
* f 

= 
-5y : 
=” | 
3D 

: 
1 
3 . 
4 1 | 
* = 
1 ©. 
8 
I * 

2 
© 38 
2 1 
33 

We 
I 
3 
1 
1 
1 
2A 
"TE 
= 
bh 
= 
HT. 
"RE 
BY 
"= 2 
Dx 
_ * 
© > I 
4 * 

g 
A a 
5 * 

Te: 
® 
"3. 
; 
g 


4 
: 
| 
| 


2 
* 5 - 
hat 


;<_ 


* 
. . by 
ET? ” — 0 
ee DI TT” ee ee. 
r 
=y _—_ 


* n — ER 
Ee; I n * 
OE STO ROT 3 
 —— ——— wy . 


He 
+ 


22 
* 
— 

** 


2 p. 186 


A Treatiſe of Common Recoveries. 


bringing a præcipe againſt tenant in 


tail and a ſtranger would not vi- 


tiate a recovery, then of conſequence 
neither will a joint voucher ; for by 
the voucher, when the vouchee comes 
in and enters into the warranty, he 1s 
* as much tenant in law to the writ, 


as if the præcipe had been brought 


againſt him. And ſo the caſe of a 
ſtranger, being vouched jointly with 


him that has the intereſt, will not dif- 


fer from the caſe of a ſtranger being 


made tenant in, the writ with the 
real tenant, 2dly, There is another 
reaſon why ſuch a recovery will be 


good, viz. becauſe the matter that 


makes the writ abatable, will not avoid 


it, if it be not pleaded in abate- : 
ment: As F if a præcipe be brought 


| againſt one jointenant, leaving out his 


companion, if he plead the jointe. 
nancy in abatement, the writ will 
abate; but if he plead in chief, Sc. 


and a recovery be had againſt him, it 


will be good for a moiety ; and as to 
| 1 that, 


+ If a præcipe be againſt one joint tenant without his companion, he 
may plead in abatement, and the writ ſhall abate z but if he plead in 
chief, and a recovery be had againſt him, it will be good for a moiet y 


only. 
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that, it is the very caſe of the Mar- 
quis of I/incheſter, 3 Co. 3. a. b, where 
Baron and Feme jointenants for life, 
' remainder in tail, to the Baron, a præ 
cipe was brought againſt the Baron only, 
& and he vouched the common vouckee ; 


and reſolved, that though as well the 


| tenant as the vouchee might have 


abated the writ, yet when they, by 


appearing gratis, admit the writ good, 
and the recovery is had againſt them, 
it is a good bar to the eſtate tail for a 
moiety 3 but as to the other moiety, it 
is no bar, becauſe there was no tenant 
to the præcipe, as to that, and ſo the 
recovery operates only by eſtoppel, 
which will not bind the iſſue in tail; 
ſo here, this being only matter of 
abatement, there being no advantage 
taken of it, the recovery will be good. 
If a præcipe againſt tenant in tail and 
a ſtranger were good, a. voucher of te- 
nant in tail and a ſtranger, would be 
good too; becauſe the vouchee is te- 
nant in law to the writ, 
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The ſecond thing he ſaid was, that 
ſuppoſe F tenant in tail made a tenant 
to the pracipe, and a pracipe was 
brought againſt tenant to the præcipe, 
* and he vouched a ſtranger, who vou- 


ches tenant in tail, and he vouched 


over the common vouchee, that this 
would be a good recovery; and that 


for theſe reaſons: Firſt, ſuppoſe it an 


adverfary. action, if a præcipe were 


brought at common law againſt J. &. 


and he vouched a ſtranger, who never 


had any thing in the land, there was 
no remedy for it; for the demandant 
could not counter-plead the voucher, 


till 1 the Stat. of W. I. c. 40. And this 


was a very great inconveniency ; for 
when a præcipe was brought againſt the 
tenant of the land, he might ' vouch 
a ſtranger, - and fo his vouchee might, 


and ſo on in infiniftum, which was an 


endleſs delay ; and fo that ſtat. gave the 
 counterplea, that the vouchee, nor 
„ 


+ Tenant in tail makes A tenant to the precipe who vouches a 8 
ger and he vouches the tenant in tail, who vouches over the common 
vouchee, this is a good recovery. 

t The Stat. of W. I. c. 40. gave the demandant the . of 
voucher to prevent infinite delay, which was occaſioned by the tenant 
of the land vouching ſtrangers who never had any thing in the land, by 
which they 325 have enfeoſſed the tenant or his anceſtors. 
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bis anceſtors were ever ſeiſed of the 
thing in demand, by which they 
might have enfeoffed the tenant * or 
his anceſtors; but with this excep- 
tion, unleſs the wartantor wete preſent; 
Xand would gratis enter into the war- . 189 
ranty; but if the vouchee be abſent, 
the demandant may counterplead the 
voucher, as before, becaufe there will be 
a delay to the demandant by the pre- 
cipe, which muſt go againſt the vou- 
chee; and in common recoveries, to 
avoid exceptions, the vouchee is gene- 
rally I preſent. If a ſtranger be a good 
vouchee, then fecondly, he is tenant 
to the writ, and pleads to the right, et | 
defendit jus ſuum quando, Qt. and a re- ag Lit. 255, 
leaſe to him by the demandant, after 
he has entered into the warranty, is 
good, and the vouchee may plead it 
after the laſt continuance, and it is as 
good as if it had been made to the 


+ Preſent] When the recovery Is 1 at the bar, the veuchee is 
preſent either in his own perſon, or by his attorney, whom lie has ap- 
pvinted in his place by virtue of a Dedimus Poteſtutem iſſued under the 
Great Seal, iopowering Commiſſioners to take his warrant of attorney, 
which is returned into Chancery, and from thence ſent to the Common 


Pleas by Mittimus and Tranſcripr, to be there recorded upon the roll 
wherein the recovery is entered. 


Bb : tenant 


190 
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tenant himſelf; and it is not material 
whether there was any real warranty 
betwixt the tenant and the vouchee ; 


but when that has been once admitted 


upon record, ſince there might have 
been a warranty between them, it is 
all one as if there had been; and this 
might be collected from the caſes 
of common recoveries, 3 Co. if they 
were obſerved. + If tenant in tail is 


diſſeiſed, and a præcipe is brought a- 
gainſt the diſſeiſor who vouches the dif. 


ſeiſee ; that will bar the eſtate tail, Sc. 
and yet here is no warranty. between 
the diffeilor and tenant in tail; 


for though there was none, yet ſeeing 


there might have been one, for the diſ- 


ſeiſee might have releaſed to the diſſei- 


for, with warranty, now eit is admit- 


ted on record, it is all one as if there 


had been 2 warranty; and the diſſei- 


lee tenant in tail coming in, in 7 


of the intail, the eſtate tail, Sc. 
barred: I ſuppoſe this to be an 4 


Werke action, (3 enant in tail with war- 


+1f tenant in tail be difſeiſed, and a recite is 1 LRTIT TH a ainſt 
the ditjerfor who vouches the dilleiſee, that will bar the te tail, be. 
_ cauſe * diſſeiſee comes in in right of the wall. 


_ „„ rant 
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ranty makes a feoffment in fee with 
warranty, or - levies a fine; the tenant 
in tail can never have his eftate 
tail again, againſt his on ſeoffment, _ 
Sc. But yet if a præcipe be brought 


againſt the feoffee or conuſee, who 


* vouches tenant in tail, and he the * P. 191 


common vouchee, the tenant in tail. 
ſhall recover an eſtate tail, though he 
has parted with his eſtate, and ſhall 
make uſe of the recovery againſt him 
to deraign the warranty paramount; 
and the reaſon is, becauſe all the while 
there might have been a warranty, 
and it 1s ſuppoled in the recovery ; 
and ſo where a ſtranger is vouched, 
and vouches over tenant in tail, and 
he over the common  vouchee, that 
will be good, becauſe there might have 
been fuch real warranties. Feoffee 
with warranty to him, his heirs and 
aſſigns, makes a gift in tail, the re- 
mainder in fee, the donee makes a 
ſeoffment in fee, the feoffee ſhall not 
vouch as aſſignee, becauſe he comes 


55 feoffee with warranty of tenant in tail vouch the tenant in 
tail, and he the common vouchee, the tenant in ta! ſhall recover and 


ol eſtate tail, though he has parted with his eſtate by the feoflment or 


pe, and by che recovery ſhall 1 8. the warrranty Paramount. 


'Bha 


\ | | 
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not in privity of eſtate; and fo 1s 
1 [nft. 385. But if in that caſe the 
feoffment of the tenant in tail had 


been with warranty, if he had been 


vouched he might have deraigned the 


* warranty paramount. If tenant in 


tail be attainted of treaſon, and the 


king grants the land to J. S. who bar- 


gains and ſells to B. againſt whom the 
bræcipe is brought, and he vouches 


J. S. and he vouches over the common 


vouchee; that ſhall not bar the re- 
mainders ; for . S. does not come in 


in privity of the eſtate tail; and ſo 


none of the remainders could be af- 
fected by the warranty; but ſuppoſe 
the patentee had vouched the next re- 


mainder- man; that had been a bar to 
all the remainders, becauſe he in the 


next remainder that was vouched, 7 
came in, in privity of the eſtate tail ; 
and this is warranted by the caſe put 


+ Tenant in tail is 2trainted, the King grants to 7. S. who 
bargains and ſells to B. againſt whom a precife is brought, and 
he vouches the common vouchee, that ſhall not bar the remainders; 
but if the patentee bad vouched the next remainder-man, that had 
been a bar to all the remainders. 


in 
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4n Cuppledike's caſe, 3 Coke 6. a. That if 


A. be tenant in tail, the remainder to 


HB. in tail, the remainder to C. in tail, 
the remainder to D. in fee, A. makes 
a feoffment in fee, the ſeoffee rm 
a common recovery, in which B. 

vouched, and he vouches over the com- 
* mon vouchee; in this the eſtate tail 
of A. is not barred, but B. and all the 
remainders over are barred : And ſo, by 
the ſame reaſon, if the patentee had 
vouched him in the next remainder, in 
that caſe in Rolle, the common reco- 
very had been a bar. But it is objected, 
that the vouchee had nothing in the 
land; but to that I anſwer, that he 
has entered into the warranty, and by 
that has ſubjected his own heir to ren- 
der the value, and the tenant in tail 
who was vouched, comes in in privity 


of the eſtate tail, as much as where 


the tenant in tail has made a feoff- 


ment, or been diſſeiſed, and during the 


diſſeiſin, Sc. isvauch ed; and it is no 
objection that there was no real war- 
ranty in D. the ſtranger and tenant in 
tail; for if that were a ſufficient ob- 
jection, it would over-turn all the reco- 


veries, | 
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veries, and conſequently unſettle all the 


eſtates in England; but the warranty 


is admitted upon record, and being ſo 
admitted between perſons that were ca- 
pable of having made ſuch a wartanty, 


it is all one as if there had been really 


and in fact ſuch a warranty; but then 


it is made a queſtion, what eſtate the 
ſtranger ſhall recover in value; and to 
that 1 anſwer, that he ſhall recover a 


fee-ſimple ; for the tenant in tail and 


| | his heirs are eſtopped by the record to 


| ſay that the ſtranger had not any eſtate 


in the land; and if they cannot aſſign 


any ſpecial eſtate, that he had not a 
fee-ſimple, and this eſtoppel will be of 
avail, for it does not affect the eſtate 
tail, but the aſſets in the fee-ſimple. 
I have mentioned this matter, becauſe it 
may be of very good uſe to have re- 
coveries in this manner, for thoſe that 


| purchaſe an eſtate of a family may 


+ here there may be latent family ae it is the wiſeſt way 


have a very good title upon the foot 


col one ſettlement ; yet there may be 
latent ſettlements in the family, and 


ſo it is the wiſeſt wy for a eee 


IQ. 


for 2 purchaſor to ha ve as many of the family vouched in a recovery as 


he can. 
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+ to bring in as many of the family as | 
* he can, and vouch them all. To the * P. 195 
third, which was the ſecond ęreat | 
point, he laid that the great difficul- 
ty of it was upon the account that 
F the recovery in value muſt not be pro- 
portionable to the loſs; for by the 
joint vouche F. the recovery in value 
muſt be joint; whereas the vouchees 
were tenants in tail of the whole, the 
one in poſſeſſion, the other in remain- 
der ; and this indeed would be a preat 
objection if the caſe were conſidered 
upon the foot of the eſtoppel, for the 
| tenant in tail will be eſtopped during 
his life, to claim any more than a 
moiety of the recompence in value: 
but then aſter his death the iſſue in 
tail will not be eſtopped, but may ſay. 
that the other was tenant in tail 
in remainder, had not any eſtate in 
poſſeſſion in the land, ſo the recom- 
"Pence will enure to him alone; and 
there is no difference between this 
caſe and ths! caſe of Eare. verſus Snow 


22 Whether * Tecovery in value nut not be proportionable to the 
8. 


Yo 
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* p. 106 * in Plow. 514. where the huſband was 


tenant in tail of lands, and a præ 
eipe was brought againſt him and his 
wife, and they vouched over the com- 
mon vouchee, and the recovery was 
held to be good; for there it was object- 
ed that the recompence in value, which 
was the cauſe of the bar, ſhould by 
the ſurviving of the wife go to her 
by concluſion, and ſo no reaſon to 
bar the iſſue in tait; but it was held 
that che iſſue in tail ſhould not be 
bound by any eſtoppel, which his fa- 
ther admitted by joining. in voucher 
with his wife, any more for the re- 
compence in value, than he ſhould: be 
by an eſtoppel made by his father, for 
the old intail land which is recovered 
againſt his father, but was. abatable 
againſt the wife, to ſay that ſhe had 
loſt nothing, and that his father was 
fole tenant in tail, and ſhe had 
nothing. Cro. El. 376. b. and that he 
being the perſon that had loſt the 


* P. 197 whole, ſhould have the whole recom- 


pence, and that of the ſame eftate that 
he had loſt, and the feme ſhould have 


nothing. There was a caſe in Trin. 
| | 1657. 
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1057. Rot. 179 or 180. between Mur- 


rell and Ofburn, a report of which I 


have under my I ord Chief Juſtice 


Bridgman's own hand in a manuſcript 


I have of his, where this very point 
came in queſtion. My Lord Ch. Juſt. 
Bridgman was a very ſtudious gentle- 
man, and though he kept to his cham- 
bers, yet he had an account. brought 
him of all that paſſed in the courts. Ihe 
caſe was in a formedin in remainder 
expectant upon an eſtate tail; the te- 
nant in tail pleads in bar a common 
recovery on a præcipe againſt the gran- 
tee of tenant in tail, in which tenant 
in tail and a ftranger were jointly 
vouched, and vouched over the common 


vouchee ; - and it was reſolved that this 


Was A good recovery, and bound all 
the remainders: And Bridgman men- 
* tions the caſe 22 H. 8. Br. Recovery 
in value 27. is to the ſame purpoſe ; 
where the feme was tenant in tail, 
and a præcipe was brought againſt baron 


Cc 


and 


7 Tenant in tail and a ſtranget were jointly vouched, and vouched 


over the common vouchee, chin was 2 good recovery, 
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and feme, and they vouched over the 


common vouchee, and the eſtate tail 
was held to be barred ; and there it is 


held, that though the huſband ſurvived, 
yet the recovery ſhall bind the iſſue in 


tail; for f the recompence ſhall go as 


where the land recovered ſhould have 
gone ; this is full to the point ; for the 
| huſband is as much a ftranger to the 


wife's eſtate tail as any body ; and 
ſo in Eare and .Snow's caſe, is the wife 
to the huſband's; and the only diver- 
ſity between the two caſes is, that in the 
caſe in Br. the huſband muſt be named, 


but in that in Pla. the wife need not. 


He ſaid there was a caſe adjudged in 


the late times in this court, Lockyer 


and Palfreman, Hill. 165 1. which was 


reported obſcurely in Style 319. but he 
had a report of it in the ſame book 
* of my Lord. Bridgman's, where huſ- 


band and wiſe were ſeiſed of a rever- 
fon in fee expectant upon an eſtate 


for life, and made a feoffment in fee 
to. make a tenant to the pracipe, but 
- that 


F: The recompence ſhall go as the land recovered ſtould have 


80 8 


* 


4 
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that happened to be void, becauſe the 
tenant for life continued all the while 
in poſſeſſion; but there a præcipe was 
brought againſt the feoffee, and he vou- 
ched the huſband and wife, and they 
vouched over the common vouckee, 
and that was held to be good; ſor if a 


Fracipe be brought againſt a ſtranger, 
and he vouches f tenant in fee- imple, 
the recovery is good againſt tenant in 


fee-ſimple by . eſtoppel ; but the rea- 


ſon why ſuch a recovery is not good 
againſt the iſſue in tail is, becauſe the 


eſtoppel as to him is not binding; and if 


a fræcipe be brought againſt baron and 
feme, or baron and feme come in as 
vouchees, the wife is as much eſtop- 
ped as if ſhe was a feme ſole, and 
there is no diverſity as to the eſtoppel, 
X if tenant in fee-ſimple be tenant to 


the præcipe, or come in as vouchee; 


and to that purpoſe is the caſe in 
3 Cro. 21, where tenant in fee-ſimple 
expectant upon an eſtate for life bar- 


gained and ſold to J. S. againſt whom 


a præcipe was brought, and he vouched 


the tenant in fee- ſimple, and the re- 


EC 2 


Cr EE 


Webb. v. 
Nect. 21. 


TO, Os Mary 


Pertington? 8 
Caſe. 
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covery 


+ Where tenant in fee being vouched is etopped, but the iſſue in tail 


bs not, 
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covery was held to be good againſt him 


in the reverſion and his heirs: He 


concluded with the caſe in 1 IIſt. 


376. 2 Cr. 318. that if the 7 heirs 


at Common Law and the heir in 
Borough Engliſh be vouched, and 


' vouch over the common vouchee, 


the heir in Borough " Engliſh ſhall 
have the whole recompence in va- 


| Tue, becauſe he has all the loſs, and 


fo of the heirs in gavelkind, Se. 
and fo in the caſe of Eare and Snav, 


the wife, though ſurviving, ſhall have 
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nothing, but the iſſue in tail ſhall have 
the whole recompence in value, becauſe 
he loft the whole; ſo here, | though there 
be a joint voucher, yet the recom- 
pence in value ſhall go only to the iſſue 


of tenant in tail in poſſeſſion, and fo 


ſucceſſively ; and conſequently the com- 
mon recovery.is a good bar., Judgment 


was given for the defendant. 


+ Heir at Common Law and heir at Borough Engliſh are vouched 
and vouch over the common vouchee, the heir in Borough Engliſh 
ſhall have the whole recompence, and fo of heirs in Gavelkind, 

| So here is a joint voucher, yet the recompence ſhall go only to 
the illue of tenant in tail in poſſeſſion, : 1 


Trin. 


* 
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| FI 


* 


Tri rin. 6 Anne, in the Court of Exchequer, 
in Ejectment. 


Lee f. 60% Tedafins 6n.the Due 


of Jobn Earl of Angleſea, and Hen- 


rietta-Maria his Wife, and Lady 
Elizabeth Stanley, S Plaintiffs. 


9 Ear] of Derby, and Others his 


T enants, Defendants. 


F inter alia the manor of La- 
thom, and ſeveral thouſand acres 


of land in Lathom, and other places 


in the county of Lancaſter, on Not 
Guilty pleaded on a trial at Lancaſter 


Aſſizes, the jury found ſeveral general 


verdicts as to parcels, and inter alia 


as to Croſs-Hall in Lathom, and all the 


premiſſes, except the reſidue of the 


manor of Lathom, two thouſand acres 
of land in Lathom, parcel of the ſame 


manor, the manor of Newburgh, two 


hundred and fifty acres of land in 


Newburgh in Lathom, and New Park in 


3 - The Earl is found Not Guilty; 


and 


* 
"i. 
da i ante 


* 
LY 
=> 
CHO oO ARE Se 4 . Os to 


i 
* ; 
at 0 4 
n / . en N : n 5 n ane . 4 
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and as to the particulars ra, find 


a ſpecial verdict. 


That William Earl of 96 was 
ſciſed thereof in fee, and being ſo 
ſeiſed, to the intent that Sir Thomas 
Leigh and others might convey the ſame 
to queen Elizabeth, her heirs and fuc- 


ceſſors, and that the earl might accept 
from the queen a grant to the earl 


and the heirs male of his body, and 
for default of ſuch iſſue, to the heirs 


male of the body of Sir George Stan- 


ey, formerly lord Strange, and ſhould 
leave the reverſion in the crown, en- 


feoffed the ſaid Sir Thomas Leigh, and 


others, ang their heirs. 


And the ſaid a being by vir- 


tue thereof ſeiſed in fee, did, in pur- 


ſance of the ſaid intent, by deed in- 


rolled convey the ſame the eighth of 


December 43 Eliz. to the queen, her 


heirs and ſucceſſors. 


That queen Elizabeth in further pur- 


ſuance of the ſame intention, the ſe- 


venth of January. by her letters Pa- 


tent 


* ; o 


(i 
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tent, for divers good cauſes and conſi- 


derations the queen eſpecially moving, 
and at the petition of the ſaid ear], 
conveyed the fame to the ſaid William 
earl of Derby, and the heirs male of 
his body; and for default of ſuch iſſue, 
to the heirs male of the body of the ſaid 
Sir George Stanley, to be held of the 


queen, her heirs and ſucceſſors, by the 


ſervice of one knight's fee. 


* That an act of parliament was made 
the eighteenth of November 4 Jac. T. 
whereby it was enacted, *© That the 
* ſaid William earl of Derby, and the 
 * heirs male of his body, and in de- 


* fault of ſuch iſſue, then the heirs 


© male of the body of the ſaid Sir 
George Stanley, ſhould enjoy the laſt 
mentioned premiſſes, and that the 
* king ſhould hold ſuch eſtate, right, 
title, 1ntereſt and reverſion, as if the 
act had not been made.“ 


That the ſaid reverſion deſcended 
from the faid queen to king James I. 
and that the ſaid reverſion deſcended 
from him to king Charles I. 

e That 
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That vine Charles I. the eleventh of 
July in the eleventh year of his reign, 
made an award under his Privy Seal, 
That William earl of Derby, and James 


lord Strange, ſhould grant a rent-charge 
of Gol. a year, out of an eſtate of ſut- 
- ficient value, to Charles Stanley and the 


heirs male of his * body, and for de- 
fault of ſuch iſſue to James Stanley and 
the heirs male of his uy 


That king Charles I. afterwards by 
Letters Patent the third of * July 
13 Car. 1. reciting the Letters Patent 
of queen Elizabeth, the act of parlia- 
ment, and the award, and to enable.the 
faid James lord Strange to perform the 
award, granted the reverſion. to, the faid 
James lord Strange and his beirs, to be 
holden by the ſame e 8 


The king: by the ſame Leners "BEM | 


willed and declared, that the {aid Fames 


lord Strange, within a yea? Mer the date 
thereof, ſhould ca uſe. the Teverfion to be 
granted or limited, that the lands, Sc. 
ſhould revert to the king in the ſame 
manner as if the Letters Patent had not 0 
; „„ 55 been 
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been made, chargeable nent with 
a rent · charge. 


The eleventh of Auguſt, 13 Car. 1. 


5 performance of that award, by in- 


denture inrolled i in Chancery, the * ſaid 


earl of Derby, and James lord Strange, 
covenanted to convey within two years 


the ſame premiſſes by fine, to the in- 


tent the rent- charge might be paid ac- 
cording to the award, and that the pre- 
mitles in queſtion ſhould go chargeable 
therewith to the uſe of the ſaid William 
earl of Derby and the heirs male of his 
body ; and for default of ſuch iſſue, to 
the heirs male of the body of Sir George 
Stanley lord Strange ; and for default of 


ſuch iſſue, to the uſe of James lord 


Wan, his heirs and aſſigns. 


Tenn bed of Auguſt Is Car. 1.4 


| fine was levied of the manor of Lai hom 
to the uſes in the covenant ; and there 
were proclamations thereupon. 


T hat neither James lord Strange, nor 
his heirs or aſſigns, did within one year 
| Dd convey 
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\ convey the reverſion, ſo as the premiſſes 


XP. 207 


might revert. 


That earl William was ſeiſed by vir- 
tue of the eſtate tail, which deſcended 
to the ſaid James lord Strange, and 
afterwards to Charles earl of Derby, and 
afterwards to W eta Mes: Kichard 


Zar! of Derby. 


That illiam-George- Richurd being 


ſo ſeiſed in tail, made an indenture, 


bearing date the eighteenth of Auguſt, 


13 M. z. and ſealed and delivered the 
thirtieth of the ſame Auguſt. 


i The indenture is found in bec Verba. 


and appears to be a bargain and ſale 


for a year, from the earl of Derby to 
Jobn Thornton and John Hayes, of the 


manor of Lathom, the capital meſſuage 


and demeſne lands, park, waftes and 
rents of or in the ſaid manor, and alt 


lands and hereditaments in Lathom, in 


the actual tenure or occupation of the 


faid earl, and divers lands and heredita- 
ments in other places, in poſſeſſion of 


ſeveral tenants therein named, 
e That 
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That the ſaid William - George. Richard 


earl of Derby made another indenture, 
dated the nineteenth of * Auguſt, but 
firſt ſealed by him the thirtieth of Au- 
guſt, the ſame year. 


This indenture is found in bæc Verba, 
and appears to be a releaſe from the 


ſame earl of the ſame premiſſes to 


Thornton and Hayes and their heirs, in 
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order to make them tenants to the 


 pracipe. 


That at the time of ſealing the two 


indentures, there were blank ſpaces left 

immediately after the words 7obn Har- 
rok, in order to inſert the names of 

other tenants of lands in the towns 
mentioned in thoſe indentures. 


That a writ of entry was ſued out 
of the manor of Lat bom, Sc. the nine- 
teenth of Auguſt 13 V. 3. returnable 


the firſt day of the next General Seſſion 


of Aſſizes at Lancaſter. 


That the firſt day of the next Af 
ſizes, (to wit) Wedneſday the third day 


1 „ 
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of September, 13 W. 3. the writ was 
returned; the ſecond day the earl, 
who is vouched and ſummoned, ap- 
* peared, and vouches the common vou- 


chee, and thereupon a recovery is ſuf- 
fered, and the demandants ha ve judg- 
ment to recover ſeiſin; and pray a writ 


of ſeiſin, returnable on Monday next in 
fo e ſame ſeſſion. 


That on Friday the fifth of Septem- 
ber the ſpaces were filled up with the 
names of ſeveral other tenants of lands 
in the ſame manors and towns, which 


names were inſerted by the ſaid Thorn- 
| fon, party to the eee 


q 'T be jury PE + find that William 


' George-Richard earl of Derby being ſo 


— 


ſeiled as aforeſaid, of the ſaid reſidue 
of the ſaid manor of Lathom, and the 


faid two thouſand acres of land in 


Latbom, the ſaid manor of Newburgh, 
two hundred and fifty acres of land, 
parcel thereof in Newburgh in Lathom, 
of New Park, and of the meſſuage and 
ſixty acres in Lathom, called New 
Ferk: 2 eee 1 Car. 2. in conſide- 
0 ration 
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ration of five ſhillings, made & a bar- 
gain and ſale for a year to Heneage 
Lord Finch and others of (inter alia) the 


ſaid manor of Newburgh and New Park 


in Lat hom. 


That the third of Auguſt the 3 
year, he made an indenture of releaſe 


of the ſame premiſſes to the fame par- 
ties and their heirs. 


The releaſe is nnd. in From Perkin: 
and is (inter alia) of the manor of Neu- 
burgh and New Park, to hold the ſame 
to the truſtees and their heirs, to the 
uſe of the truſtees and their heirs, 
during the life of Dorothea Helena then 
Counteſs Dowager of Derby, in truſt 
to pay her a rent of 600. a year 
quarterly for her life 3 and from and 
after her deceaſe, then as to the manor 


of Newburgh and New Park, to and for 


the uſes of ſuch perſons, for ſuch eſ- 


tates, and with ſuch powers and with 


ſuch remainders, as in and by the ſaid 
act of parliament of the fourth of 
King James J. is limited and * expreſſed, 
and in ſuch ſort and manner as the 

ſame 
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fame ſhould have gone, if this preſent 
ſettlement had not been made; and the 

| ſaid Earl covenants to levy a fine to the 
uſes in that deed. 


Rok | 1 a fine was levied accordingly 
the twentieth of Auguſt, 30 Car. 2. 
with proclamations of (inter alia) the 
Manor of PTY and New Part in 
L athom. 


That the manor of Newburgh and 
| 'tivo hundred and fifty acres of land, 
DE -: part thereof, lye in Lathom; that New 
[= Park at the time of the ſettlement, 
29 Car. 2. was parcel of the manor of 
Lal bom, and was ever ſince reputed par- 
cel thereof; but both Newburgh and 
we OY New Park, at the time of the ſettle- 
ment, 29 Car. 2. and the recovery 
15 W. Z. were in the poſſeſſion of Do- 
rothea Helena, Counteſs Dowager of 
Derby, and the ſaid Lord Finch and 
others the truſtees, at the fame time, 
. * P. 212 * were ſeiſed thereof for the life of the f 
. faid Counteſs Den, 


They find that William Earl of Der- 
by had ane JO, who had iflue 
coca 5 


* 
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Charks, who had iſſue Williom-George- 
Richard, who died without iſſue male 


4 Nov. 1702. 


That the defendant Farl James is 

Heir male of the body of Charles, and 
younger brother of the laſt Earl il. 
fiam-George-Richard, and great grand- 
fon and heir male of the body of the 
ſaid Earl William. 


That the Une the Counteſs of 
0 and Lady Elizabeth Stanley, 
are daughters and co-heirs of Earl 
William-George-Richard ; that on his 
death they entered and made the leaſe 


to the plaintiff pront, &c. and whether 


the defendant the Earl be guilty as to 


theſe, the jury ſubmit to the ee of 


the court. 


Lord Chief Baron Mard was of opi- 


nion with the defendants, as to the 
* manor of Latbim, &c, on the flat. 
34 H. 8. which reſtrains tenant in tail 
of the gift of the crown from aliening, 


againſt the opinion of the other three 


barons, who held the intail in this caſe 


was 
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3 was a ent contrivance, not OY 


in the meaning of this ſtatute. The 


' caſe on the ſtatute of Mortmain was 


Cited, as it appears in Farmer's caſe, 
3 Co. 78. b, and more largely in Mag- 
dalen's College caſe, 11 Co. 73. b. 74. 


g As to the filling up the blanks after 
the firſt day of the aſſizes, they all 
agreed, that being by conſent of the 


parties, though the words inſerted might 
be void, it could not avoid the deeds as 
to what was contained therein at the 
time of ſealing; and beſides, the deeds 
had then done their office, and made a 
good tenant to the præcipe for the manor 


of Lathom, and what was compriſed in 
; * deeds the firſt day of oy aſſizes. 


* As to Newburgh and Now! Park, 
Baron Price cited the caſe 1 Inſt. 324. 


. that if a leaſe for life was made, 
the reverſion remains parcel of the ma- 
nor, and paſſes with the manor; which 
was not denied by any of the barons, 


and ſeemed to be agreed by all; but 
they diſtinguiſhed this caſe, as being by 


deed. and . and held it therefore a 


x | ' diſcontinuance. 
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diſcontinuance and a temporary ſeve- 
rance, during the life of Dorothea He- 
lena, Counteſs Dowager of Derby ; 


therefore the recovery was: void as to 


theſe, for want of a good tenant to the 


pracipe.” 


And purſuant to this judgment in 
ejectment, the whole manor of Lathom 


(except Newburgh and New Park, and 


except Croſhall, which ſtood upon an- 


other title) was adjudged for the de- 


fendant, and therewith above Ioool. 
fer ann. in leaſes for lives have been 
held and enjoyed under this recovery 
ever ſince, as parcel of the .manor 
* wherein the intail was barred by this 
recovery. 


The authorities for the reverſions on 
freehold leaſes for lives, remaining par- 
cel of the manor, are very 5 beſides 


I Inſt. 324. 5. 


B. and F. leaſe part for life, and 
then levy a fine of the manor,” and the 
reverſion paſſed. 


E e The 
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Fitz. Brev. 


5 Co. 
Jve's Caſe. 


2 Leon. 221. 
& 281. 
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The diverſity, that after a leaſe for 
life of an acre the reverſion remains 


parcel of the manor, and paſſes there- 
with; but if the manor be leaſed, ex- 


cept an acre, the acre 1s ſevered. 


So an advowſon appendant granted 


for life remains appendant, and paſſes 


with the manor or lands to which it is 


appendant. 


Theloal's Digeſt of Writs, f. 37. cap. 
un. droit deuxfois demande, 2 Roll. Abr. 
68. Grant, V. 1, 2. 120. 121. Manor 
D. 1 Roll. Abr. 633. Diſcontinuance, 
. f 


* And the ſtat. 7 H. 8. c. 4. concern- 


ing avowries for rents and ſervices, ſeems 


built on this foundation, that ſuch rever- 


ſions are compriſed and paſs in recove- 
ties as parcel of manors. 


1 


And it ſeems owing to the diſuſe of 


real actions that this comes now to be 


1 queſtioned. 


N. B. 


A Treatiſe of Common Recoveries. 


N. B. Upon the death of William - 


George-R ichard Earl of Derby, Mr. 
Starkey of Preſton was appointed by Earl 
James, and Mr. Ward by the co-heirs, 


to infpect the writings and ad juſt their. 


reſpective rights to the eſtates of the 
deceaſed carl ; and this point, viz. That 
the reverſions on leaſes for lives paſſ- 
ed by this recovery as parcel of the 
manor, was agreed by them, and aſter- 
wards, upon a reference to the Earls of 
Pembroke, Rochefier and Scarborough, 
the ſame point was admitted. And 
laſtly, 'after the judgment given in the 
Exchequer, upon a reference to Mr. 
Richard Webb and others, whereby at 
laſt * all remaining diſputes were ſettled 
between the heir male of Earl William 
and the right heirs of the late Earl Mil- 
liam-George-Ric hard; all the manor of 
 Lathom in poſſeſſion and reverſion, ex- 
cept Croſshall, Newburgh and New 
Park, was awarded to the right heirs, 
and the ſame have ſince been fold and 


enjoyed accordingly. 


And note; the determination by the 
barons in the caſe of Newburgh and 
Ee 2 New 
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New Park, that the ine | in this caſe 
made the ſeverance of theſe parcels 
from the manor, ſeems to imply that 
in other caſes where there is no fine, 
there is no ſeverance, but the reverſion 
in fee remains parcel, and paſſes with 
the manor according to the former au- 
rhorities. | 


* 
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AMENDING FINES AND Recove-. 
Z REES. : 


Eaſter, 34 Car. 2. 


Between Richard Tregeare, Gent. Plain- Wyrley. 


tiff, and Nicholas Gennys, Gent. De- 
fendant. 


- 


Or Tenements with the 1 
in Trewithicke Chapel Grounds, Chafel- 


Mead, Hendra Meadiw, Twinha 
Waies. in the Pariſh of Lanceſton, 


St. Mary Magdalen la Witton, and 


St. Thomas the Apoſtle, i in the County 


of Cornwall, 


16 May. FDORASMUCH as it appears Comyns 387 


to the court here, after the 
examination as well of the plaintiff and 
deforcient, as upon the inſpection and 
* examination of the fine levied between 

the parties aforeſaid, and the indenture 

declaring the uſes of the fine, that by 
the omiſſion or miſpriſion of the clerk, 
who made and ALY the præcipe and 


concord 


20 


54 ; A Treaiſe of Common Recoveries. 


concord of the ſame fine, he ſuppoſed 
the ſaid tenements to lie amongſt others 
in the pariſh of Lanceſton, when in fact 
there is no ſuch pariſh within the whole 
county of Cornwall, but ought to be 
in the pariſh of St. Stephens near Lan- 
ceſton ; it is ordered by the court, that 
as well the præcipe and writ of cove - 
- nant, as all entries and records of the 
ſaid fine in all offices which it hath 
paſſed through, be amended and rectified - 

by putting in the words (St. Stephen's 
ea as by law it e to be done. 


2 ?he Curt. 
Cale. 


GEM ns er i * 


AT, reati iſe of Common Deen 


* HONEY, 2 Anne. 


Carte Eſq. againſt. Blake and his 
Wite. : 


12 Feb. TPON reading a former 

rule of the ninth inſtant 
February of this term, made between the 
ſaid parties, and upon the affidavit cf 
Nathaniel Lott, it is ordered, that the 


writ of covenant in this cauſe be amend- 


ed by inſerting theſe words (and Know- 


Aton) in the aforeſaid writ, and that all 


entries and proceſs made thereon be 
amended by the ſaid writ, according to 


the ſame . 
On the motion of Serj. Hooper. 


By the Court. 


| Cooke. 


* P. 220 : 


Borrett, 
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them given, ſhew cauſe to this court 
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** Hillary, 18 Ame. 


Courtency, fa againſt Blake 52 his 
ö Wife. 


11 Nov. T. is ordered that the defor- 


cients, upon notice of this 
rule to them given, ſhew cauſe to this 


court on Tueſday next why the writ of 


covenant in this cauſe ſhould not be 
amended by inſerting therein (and Know-. 


ſion) and why all the entries and pro- 


ceedings thereupon made out by the ſaid 
Writ ſhould not be amended. 


By be 1 RY 
| Hooper. 


T he 19 0 kd the Jane. 


(To oh 'PON reading a former 


Feb. 6. &/ rule of 11 Nov. in 
the laſt term made between the faid 
parties, it is ordered that the defor- 
cients, upon notice of this rule to 


On 


% 


4 Ti reatiſe of Commun Recoveries. 


on Monday the laſt day oy this term, 
why the writ of covenant in this cauſe 
| ſhould not be amended by inſerting 
(and Knowſton) and why all the entries 
and proceſſes thereupon made by the 
ſaid writ ſhould not be amended accord- 


ing to the ſame rule. 


By the Court, 


Mich. KY Car. 155 
Drake 1 Another a gainſt Bull. 


HEREAS a certain fine was pro- 
ſecuted here in court between 
: Anthony Biddulpb, plaintiff, and Anne 


Brown, widow, and John Brown, de- 
, of two meſſuages and one 


garden, with the appurtenances in the 


pariſh of St. Alban's in Great Wood-ſtreet, 
London, in the term of Eaſter laſt, that 
a recovery thereof might be had of 
the aforeſaid two meſſuages and one 


garden 1 in the term of the Holy Trinity 


Fr ſb, 


© Gulftons 


Comyns 387. 
S. C. cited 
by the name 
of Broke and 
others v. Bids 
dulþh, 


EP. 193 


— 


x 
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laſt, and in the ſame term ihe. Aſdre⸗ 
faid Biddulpb, by the aſoreſaid fine 


being tenant, appeared at the bar here 


and vouched to warranty the aforeſaid 


John Broten, Clerk; nevertheleſs the 
prothonotary in his remembrance wrote 


and entered the præcipe and recovery 


a ſoreſaid to be had of one meſſuage and 
one garden, and afterwards a writ of 
entry upon diſſei/in in le poſt was pro- 
ſecuted of one meſſuage and one gar- 
den, according to the entry in the pro- 
thonotary's remembrance, returnable in 
the Octave of the Holy Trinity in the 


ſame term, where it ought to have been 


of two meſſuages and one garden, ac- 


cording to the ſaid "Ks and concord 


. between the parties aforeſaid, and. the 
* P. 224 


X true intention of them: Now upon 
the affidavit of George "Almery of the 
truth of the Premiſſes, and the exa- 
mination thereof in court, in the pre- 
ſence of the parties aforefaid; and by 
their conſent, it is ordered by the court, 


20 Ob. that the curſitor of Eondun 
amend the writ of entry aforeſaid; and 
make it oF two "IO wn one gar= 


_ den; 


* f 1 
1 A Treatiſe of Commun Recoveries. 


den; and that the entry of the reco- 
very thereupon and other proceſs made 1 


out by the clerk of the prothonotary be 
likewiſe amended. 


On the Dope of Serj. Heath. 
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Mich. 29 4 C. B. 


8 Graghti ether? Plaintiffs, 
and Pattinſon and bis Wife, and Ni- 
cholfon and his Wife and ci bers Defor- | 


„ Clants. . 5 


FINE FRAY in Trinity 1 in 
the firſt year of bis late majeſty, 
was ordered by the court to be amend- 


cd according to the deed to lead the 


uſes thereof, by ſtriking out the word 
(parochia) and inſerting the word (paro- 
chits) inſtead thereof, and allo by in- 
ſerting the words (et Melmerby.) 


Nota; This motion was made on the 
behalf of John Nicholſon claiming title 
to lands in Melmerby in Cumberland, 
under the ſaid fine and deed of uſes, as 
nephew and heir of John Nicholſon one 
of the deforciants ; which was oppoſed 
by Joſeph Carleton, claiming title to the 
ſame lands (if not barred by the fine). 
as heir to Mary the wife of the ſaid 
Fobn Nichalſen, one of the deforciants. 


„ Hill. 
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Hill. 5 = 


Betwe:n Eduard Abney, Knt. and 
William Longueville, Eſq; Plaintiffs, 
and Henry Fart of Clarendon and 
| Edward Hyde, Eſq; Son and Heir 
apparent of the ſame Earl, Defor- 
_ clants ; and between Anthony Heck, 
Gent. Demandant, Edward Abney, 
Knt. and William Longueville, Eſq; 
Tenants ; Edward Hyde, Eſq; Son 


and Heir apparent of. Henry Earl 


of Clarendon, Vouchee. 


of Tidements in Laverſtoake, Pitton, 


Weſtgrimſtead, Alderbury, St. Martin's 


| , interborne, Earles and Pirton, other- 
wiſe Purton, otherwiſe Puriton, in e 
County of Wilts. 


11 Feb. ORASMUCH as it appears 
| to the court here, upon the 
* inſpeclion of a certain indenture tri- 
partite brought here into court, bear- 


ing 


„„ 


Cooke. 


XP, 226 
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ing date the f ſeventh day of e, 
in the thirty-fifth year of the reign 
of the late king Charles II. made be- 

tween the aforeſaid Henry Earl of 

Clarendon and Henry Hyde, Eſq; of 

the firſt part, the aforeſaid Edward 

Abney, Kot. and William Longueville, 

Eſas of che ſecond part, and the afore- 

ſaid Anibeny Heck of the third part, for 

declaring the uſes of the ſaid Fine and 

Recovery, that the names of the Places 

called Clarendon and Clarendon Park in 

the ſaid indenture mentioned, in which 
lies great part of the lands and tene- 
ments agreed by the ſame indenture to 
be compriſed in the ſame fine and re- 
covery, were omitted out of the ſaid 
fine and recovery, by the miſpriſion 
of the clerk who proſecuted the ſaid 
fine Ky the Octave of the Purification 


+ In Faſter 105 24 4 2. It was moved; that a n Reco- 
very which was ſuffered about nine years before mig! ht be amended, 
by inſetting the word (Trul) the name of a Vill in its proper place ac- 
cording to the deed to lead the uſes thereof. The word (I rul) had 
by miſtake been inſerted in the recovery as the name of an advowſon, 
not as a Vill where the lands lay. The court ordered the fame to be 
amended accordingly by the deed to lead the uſes. Between Loggin 


1 demandant, Rawlins tenant, Pullen and his wife vouchees. Nota; The 


eſtate whereof this Focovery was ſuffered, was in truſtees at the time 
of the ſuffering thereof, who were not parties thereto, nor to the deed 
of uſes, See 2 Barnes 21, 22. 8. C. 


* 


in 


A Treatiſe | of Common Recoveries. 


in the term of &. Hillary in the above. 
faid T hirty-fifth Year, and the ſaid re- 
covery of the Term of Eaſter in that 
* ſame year; and alſo upon reading 
divers + rules formerly made by the 
court here, for adding the names of 


places omitted in divers fines and re- 


coveries, it is ordered by the Court that 


the Curſitor of the County of Wilts 


amend the writs of covenant and en- 
try between the parties aforeſaid, by 
inſerting in the ſaid writs, next after the 
word Puriton, theſe words (Clarendon 
and Clarendon Park ), and alſo that all 
parts of the ſaid fine between the 


parties aforeſaid, and the recovery a- 


forelaid, and the Exemplification there- 
of, and the Writ of ſeiſin between the 


F In Michaelmas Term 25 Geo. 2. It was moved that a recovery 
ſuffered in Eaſter term 9 W. 3. Roll. 195. between Milien Demandanr, 
Eaſt and another tenants, and Fairfax vouchee of lands in the county 
of the city of York, might be amended in the prayer of the Seifin, and 
that the return of the Writ of Seiſin might be made perfect by the clerk 
of the Return Office, the proper officer who makes the return: This 
writ being rightly ditected to the ſheriffs of the city of York, but not 
returned in the name of any ſheriff, though a miſtaken return in the 
ſingular number inſtead of che plural, was indorſed on the writ ; The 
| Prayer of ſeiſin and the return of the ſaid writ were ordered to be firtt 
amended, and then the roll and exempliſication thereof accordingly. 
For the particular amendments made and ſpecified in the rule, See 


2 Barnes 24, 25. S. C. 
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ſaid parties, be amended on record, in 
the ſame aforeſaid words { Clarendon and 
r Park) in all places neceſſary. 


on the motion of Mr. Serj. Broderick 


By the Court. 


Darby. 


„ 1 1 Micb. 
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: * 


Skinner and Others againſt Land. Gullon. 


HEREAS in the Term of Si. 
Hilary in the fifth year of king 
Charles, upon a Writ of Entry upon 
Diſſeifn in le poſt, the tenant vouched 
to warranty Arthur Gouldinge, Gent. 
and Anne his wife, of fifteen acres of 
land and one acre of meadow, with 
the appurtenances in Alpbamſlen and 
Lamar ſbe in the county of Efſex : Now ¾G 
upon inſpection of the feoffment made 
by the aforeſaid Gculdinge and his wile 
to the ſaid tenant, it appears that the 
aforeſaid acre of meadow lies in Great 
| Henney, and not in Lamarſhe ; and {o. 
the aforeſaid Writ of Entry was proſe. 
cuted, by the miſprifion of the clerk, 
of tenements in Alpbamſton and La- 
NA,. 2, and a Common * Recovery * P. 229 
thereupon; and an Exemplication of. 
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+ Eaſter22 G. 2. A Recovery was amended in the judgment part 
therecf by ſtriking out the word. (adjudged,) and inſerüng the word 


{conſidered, ) 2 Barnes 19. and 23. 8. P. this relating i the act of the 
court in giving their. judgment, 


G. 8 | the 
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the ſame was had, whats it ſhould have 
been of Tenements in Alphamſton and 
Great Henney ; therefore it is ordered 
by the Court, that the Curſitor of the 
County aforeſaid amend the Writ of 
Entry aforeſaid, and that the name of 
the aforeſaid village of Lamarſhe be 
expunged by him, and in the place 
thereof the name of the village of 
Great Henney be inſerted ; ; and that the 
Prothonotary's cleræk alſo amend the 
entry of the Recovery aforeſaid, and the 
exemplification thereof; and alſo the Writ 
of Seiſin proſecuted upon the Writ of 
Entry aforeſaid, according to the faid 
Wine of Entry aforeſaid ſo amended. 


R—_ 
® jo 


| By the 8 


: Trin. | 
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PON. GT 48. well of. :Q- | CalnJns 387. 
} certain indenture made between O cited. 
Thomas Mafters, + Tenant, of the one 
part, and Humphrey 'Wightwick,” Gent. 
and George Wightwick, Gent. Deman- 
dants, of the other part, ſhewn here 
in court for declaring the uſes, of a 
Recovery. here in court, between the 
and aforeſaid, had in the term of 


? (3:05 443 94 7 Feit. 
+ ae een, and. Localay Taxa The Writ of 
Seilin was te te Funii, anno 13 Georgii Regis, returnable tres Frin. 


The Return was Tins, < Vietate iftins brevis mibi ditecli 12 Die Junii 
Ann infraſcripto habere feci Il, Hlielmo Watſon plenariam Seiſinam de arris 
infraſcriptis cum Pertinentiis prout interius 'mihi preetifitur. Tehbannes 
. Lock miles et Willielmus Ogborne miles Vicecomes Miduleſexiæ. Now 
the words Anno in/re/cripte, refet to the Teſte of the Writ which was 
in the 13th Tear of King George the Firſt, but the 1250 of June in the 
Return was in the / Year of King George the Second: The Court 
upon readi ng the Writ and the Return, ordered the Year to be amended, 
as 2 miſpriſion of the clerk, without any rule to ſhew cauſe. IK 26 
. relatione Wilſon Serulcatis ad legem, 
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of. 2 laſt paſt, ad alſo upon the 


cognizance of the aforeſaid Thomas 
.. Maſters then preſent. here in court, it 1s 


found that the Recovery had ſhould be 
of three meſſuages, one dove-houſe, 
four gardens, eighty-ſix acres of land, 
twenty acres of meadow, and fiſty 
acres of paſture, with the appurtenan- 
ces in Sibington, New church and Mar- 


ſham in the county of Kent ; but upon 


oath of William Codd, one of * the at- 


*  tornies of this court now ' preſent here 


in court, it appears, that as well in the 
Writ of Entry of that Recovery: had in 
the aforeſaid: Term of &. Hilary, as in 


the Writ of Seiſin thereupon alſo proſe- 


cuted, and in the entry of the Recover 
aforeſaid, the aforeſaid word Newchurch, 


by the negligence of the clerk, was in- 


1 omitted; now it is ordered by the 


i court, the twenty-firſt day of Jane in 


this ſame term, that as well the Writ of 
| Farry * as the Writ of Seiſin, and the 


7 The Cont refule@ to cent the Te/te 5 Return of a Writ of 
Entry, "becauſe there was no Miſpriſias of the Clerk, nor any thing to 
amend by, the Turſitor having made the Writ agreeable to the inſtruc- 


Between A ynne and another Nemandant, Thomas Tenant, and 


Apperly and his Wife Veuchees by ppc Hill. tF Geo. 2. See 


2 * 74, 15. 8. C. 


entry 
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entry of that Recovery between the 

parties aforeſaid of record be amended, 
and the aforeſaid word Newchurch in all 

of, them be inſerted, and that as well 

the Writs aforeſaid, as the Roll of the 

Entry of Recovery aforeſaid, be brought 

into court here for the purpoſes afore- 
ſaid, and amended here in court, with- 

out delay in this particular. 


| On the Motion of Mr. Serj. Clarke, 


By the Court. 
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Aa ig 2 Car. 2. 


Fine between George | hn” Eg: : 
and Thomas Folley, Plaintiffs, and 


Charles Cotton, Eſq; and his Wife, 
Deforciants, 2 


Fine from the Day of the Hel Trinity, 
n Three Weeks, 1649. 


ON the ſeparate oaths of the 
aforeſaid George Parker and 


Charles Cotton made here in court, and 


by conſent of the ſame Charles Cotton ' 
prefent here in court, it is ordered by 


the court this 19 Nov. that the name 
of the village of Waterfall, by the neg- 
ligence of the writer omitted, be put in 
as well in the Writ of Covenant as in 


certain other parts of the aforeſaid 
Fine. 


On the motion of Serj. G. Clarke. 
By the Court. 
Gardner. 
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F the origin, nature and uſe of common 
recoveries, — ) '— Page 1 
Concerning the origin of eſtates tail, if any 

among the Romans or Jews, invented 

by the feodal law, and were firſt introduced 
into England by the conqueror. — 2 
All eſtates at common law fee-ſimple. Statute 
de Donis created eſtates tail; the miſchief of 
theſe eſtates, and the reaſon of it. — | 

What reputation eſtate tail had ſeveral ages. 6 
Concerning the origin of common recoveries, 

ſuppoſed by ſome to be begun by Taltarum's 
caſe, but rather to ariſe from the reaſons 
drawn rom gene Lambard's caſe. 8,9, 
10 

The recompence in value, the reaſon of the 
iſſue being barred, though only a fiction, 
and this fiction occaſioned the learned cavils 
againſt common recoveries. _ 11, 2 

Common recoveries bar where no recompence; 

as tenant in tail, remainder for years ſuffers 

a recovery, remainder barred, though re- 

compenas. cannot extend to a chattel; ſo te- 
nant 


TAB UL: 


nant in dower and contingent remainders 
barred without.a r-compence. Page 13, 14 
Recompence in value is the reaſon for barring 
the iſſue; but the reaſon for barring remain- 
ders is, recoveror is in of the eſtate tail, which 
continues, and common recoveries a convey- 
ance excepted out of the ſtatute, and an in- 
hpherent privilege annexed to eſtates tail. 14 
When tenant in tail is vouched, he comes in 
of the ſame poſſeſſion he had before, and to 
warrant it; and when one enters into war- 
ranty, the Jaw will always preſume there was 
one on feoffment or grant. 15 10 
Common recoveries like adverſary recoveries, 
and ſuch judgments, but recoveries on title 
cannot be to a uſe, as common recoveries 
are. Recovery binds blood and difapproves 
the title ;, though ſeveral diſcontinuances af- 
ter recovery, recoveror may enter; and 
though recoveries reflected on by ſome ſta- 
tutes, countenanced by others. 17, 18 25 
The uſe of common recoveries. 1 
Common recovery bars iſſue, remainders, and 
re verſions, and recoveror comes in under 
tenant in tail, and is liable to all his charges, 
and enlarges the eſtate tail; if he comes in 
as vouchee, he comes in of all eftates; if 
he is tenant to the præcip, only the eſtate 


he then had is barred; for the recompence 


extends not to that he had not. 27, 
22, 23 

Where the Sue has no eee pee he is not 
barred, and therefore recovery by default 

| without voucher binds him not, but on en- 
try he is remitted ; but alirer where he has or 
may have aſſets and recovery in value. 2 3,24 

% | 11e. 
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Are favoured, and fine, recovery and deed to 
lead the uſe are one conveyance. Page 25, 26 
Where recovery is to be ſuffered by the father 
on marriage of his ſon, it is ſafeſt to do it 


, "with treble voucher. — 285, 27 
y— — f | — a | q 


F 


F the tenant to the precipe. 

The reaſon why there muſt. be a te- 
nant to the præcipe; if there is none, the iſ- 
ſue in tail may plead Nient Tenant. 28, 29 

If there be a good tenant before the return of 
the writ, it is good, if he were not tenant- 
at the return, he might abate it by plea of 
Mon tenure; but if he vouches, he admits 
the writ, but vouchee may counterplead the 
tenancy; but if he does not, it is good againſt 
them all by eſtoppel, but the tenant recovers 
not in value, becauſe he loſt nothing. 29 
| If tenant became tenant-after the voucher, 
judgment is given on the voucher, not on 
the precipe, ſo binds. +1 22854 5600 
In common recoveries if there be- a good te- 
nant any time before judgment, it is good 
and if he comes to the land by his own act, 
he cannot abate the writ; aliter if by act 
in law, as diſcent. 30, 31 
If there is no tenant, the demandant Cannot | 
ſue execution a ainſt him, nor he againſt 
TOR 4 and eſtoppels, though of record, 
n bdind 


ee . N 


bind not iſſue f in tail; e of tenant in 
fee a recovery binds him, though no tenant. 
Page 52, 33 

if an eſtranger that has nothing i is made te- 
nannt with the true tenant, it hurts not. 24 
Leſſee for another's life makes a leaſe for years, 
and died, and he in remainder being tenant 
in fail ſuffers a recovery, and void, for free- 


hold was in leſſee for years by occupancy. 34 
Huſband tenant for life, remainder to feme in 


tail, precipe againſt both ill; foif there be te- 


nant for life, remainder in tail. Fræcipe 


againſt both ill; ſo againſt mortgagor and 


mortgagee, becauſe land recovered in value 
ſhall be in the ſame degree as the land loſt. 35 
Lands given to huſband and wife, and the 
beirs of the body of . huſband, remainder 
+. , OVER, huſband alone ſuffers a recovery, it is 


no bar; but if huſband. diſcontinues, and 


1 


3 Precipe againſt diſcontinuee, and huſband 


comes in as vouchee, it. 1s d to bar baron, 
not fem. — - 38, 39. 


Concerning tenant to the oneride by diſſeiſin. 40 
\Eancerning ſurrender by tenant for life to 
make a good tenant; to the preape. If a 
recovery be of a manor, part whereof. is in 


leaſe fer life, needs no ſurrender ; the rea- 
Dis this 44, Sc. 


| Surrender by. tenant for life muſt be to him that 
1 boo 


has the reverſion. | 
\T erm for years hinders not recovery; ond by 


ſtatute of Glouceſter, tenant for years in Lon- | 


don, may falſiſ p. 31 
Fine levied, and a writ of entry ds conu- 


ſce, and no uſe declared of the fine, yet a 


- good oat ti 1— 5,54 
ly Statute 


TAB 


* 


Statute of frauds extends to truſts, not to uſes. 


. 
"7: SR 83 
Recoyery good without a tenant to the pracipt, 
where party has a fe. 85 


Tenant to the precipe may be made by fine, 
' releaſe, feoffment, bargain and ſale inrvlled, 
and though good before inrolment, it is ſafeſt 
to inroll it before the recovery ſuffered, 56 
If tenant to the præcipe appear to be made 
by releaſe dated after the return of the writ; 
"1.18 It. _  F ermmor made tenant. to the Pi- 
cipe, extinguiſhes not his term. Judges in- 
tend a tenant to a præcipe or ſurrender, 
3 where recovery of ten years ſtanding. 57, 


58, 950 60. 


S K F. Hi. 1 
2 HO may ſuffer a common recovery. 
Infants cannot: Whereof the privi- 
leges infants have by law. — 60, 61 
If an infant ſuffers a recovery, either in perſon 
or by attorney, it 1s erroneous, but by guar- 
dian by privy ſeal it is good. — 63, 64 
Concerning the diſability of coverture. Of the. 
antient form of examination of a feme co- 


vert in a recovery. W 
Common recovery by a feme covert, bars her- 
dower. 66, 67 


Lands given to huſband and wife, and the heirs 
of the body of the huſband, he grants, a be- 


lt was in when the author wrote; but is now belped by the ſtat. 
14 Geo. 2. c 20. 


Hh 2 | crpe 


— i; 


An office finding. one an ideot a Natrunate, 
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eipe againſt grantee, the e is vouched, 
and vouches over, bars the intail, not the 
wife; but if lands are given to buſband and 


| Vite, and the heirs of their bodies, he diſ- 


| continues and comes in as vouchee, no bar; 

ſo ik lands given to huſband and wife, and 
the heirs of the bedy of the huſband, and 
prœcipe againſt him debe Page 67, 68, 60 
Lands given to huſband and wife, and the heirs 
of their bodies, pipe againſt them, and 
they vouch common vouchee, good; ſo if to 
huſband and wife, and the heirs of the bo- 
dy of the wife; but if it be to huſband for 
life, remainder to wife in tail, præcipe againſt 


both-ill, —— 70, 71 


Huſband and wife tenants in ipecial tail before 


marriage, remainder to hufband in tail male, 
remainder to J. S. in fee, baron grants, a 


præcipe againſt grantee, who vouches baron; 
and doubted, if barred for a 71 


Concerning recoveries 'by ideots and madmen. 


72 


who had before levied a fine, ſet aſide, and 
the fine held good. 72 


Tenant in tail attainted, diſabled to ſuffer a 
Recovery. | 


73 
Alien, where his recovery bars the eſtate tail, 


and where not. — N 74 
The king cannot ſuffer a common recovery. 74 
W omen jointreſſes diſabled to ſuffer recoveries 

by ſtart. . J , 20. 8 735. 8 
Feoffment to the uſe of a man and his wife, 


and the heirs of their bodies, man dies, hav- 


ing iſſue H. feme is diffeiſed, . releafes to 


difgeiſor with VArranty, and has iſſue C. and 
dies,. 


0 


AT ESA > 
dies, diſſeiſor ſuffers a common recovery, and 
vouches feme; this bars not C. Page 77 
| A man ſeiſed in fee marries, and has ine a ſon, 
his wife dies, he marries again, and ſettles his 
eſtate on himſelf, his wife, and the heirs of 
their bodies, and dies; mother and fon join 
in recovery, bars the heir. = 77, 78 
Lands ſettled on baron and feme in tail, baron 
dics, leaving a daughter, feme enſeint with a 
ſon, recovery by wife and daughter bars 
not the after born ſon. — 78, 79 
If a man ſettles lands with his daughter in tail, 
in conſideration of money paid by the huſ- 
. band, it is out of the act; but if the land be 
ſold by baron and feme, and lands purchaſed 
and ſettled aliter. 79, 80 
Lands limited to a man for life, remainder to 
his wife in tail, remainder to a ſtranger in 
fee, out of this act. 1 80 
Tt beben and wife j Join, they may bar the iſſue. 
| „ „„ oe 
Baron ſeiſed: jure ux', they levy a fine, and lands 
rendered to them in f ecial tail, he dies, ſhe 
may by fine bar the 1 ile. — 81 
If land move from any anceſtor of baron with- - 
in the act. — — 82 
By this ſtatute recoveries by tenant for life stat. 4 k 8. 
void. — — v2.5 3" 
Recovery at common law by tenant for life, 
bars him in remainder, becauſe the particular 
eſtate and . are but one eſtate. 
83, 84 
Remainder veſted in the king cannot be Ge: Stat. 34 & 35 
tinued or pulled out of the King by common H. 8. c. 20. 
recovery; and ſuch remainder cannot be di- | 


"Yn * act of party, but by act in law. 
84, 15 
1 


Fo 


Stat. :4 Biz: 
8. 8. 


Stat. 14 Geo. 
2. * 20. 
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If the king's anceſtor, not being king, makes 
gift in tail, this is out of the act; ſo if ſub- 
Jet created an eſtate tail, and reverſion is 


granted to the king. If tenant in tail of 


the gift of the king, make a gift in tail, the 
ſecond donee not within this act. Page 87, 88 
if the king grant an eſtate tail and reſerve the 
__ reverſion, and after he grants the reverſion, 
recovery good, and bars all. — 388 
Where the reverſion is granted to the king for 


life or years, it may be barred; ſo wherever 
© reverſion is. ſeyered from, the crown, and 


4 privity R — 89 
Where king) is donor, and ſome little altera- 
tion is made in the intail by a private act of 


Parliament, yet if reverſion continues in the - 


king, it cannot be barred. . — © 89,90 
If the king procure a ſubject to intail anda on 
his ſervant, and it La on record, it is 


within the act. — 975 91 
The tenant in tail muſt do or ſuffer, 0 bear 
permiſſion not within the act; ſo nonclaim 
on a fine. — — 91, 92 
Hinders all tenants for li, in poſſeſſion, or 

right, from ſuffering (ESO VENIES.. or to come 


in as vouchees. — 92, 93 
For amendment of the law concerning com- 


mon recoveries. — ot Argin 


CAP. 


"OC A 7. IV. 


F what lines. a common recovery may 
| be ſuffered, and what not. Page 96 
Reputed manor paſſeth lands within a liberty, 
and a place known. © — 97, 78 

Of a rent, penſion, Sc. 

If a man have a moiety or third part of lands, 
and ſuffer a recovery of all, the moiety or 
third part paſſes. — — 99 

How a recovery is to be ſuffered of copyhold 
eſtates. — 100, 102, 103, 104 

Recovery of lands in antient demeſne. 104 

Recovery of a truſt eſtate good, without te- 

nant to the ↄræcipe. — 104 

Common recoveries ſhall have a large and be- 

nign conſtruQon. —__ 105, 106, 107 


CAL 0 


HE differences between-a common re- 
covery with n and with double 
voucher.” — — 108 
If a recovery be with ſingle voucher, i it is a good 
bar of the eſtate the tenant in tail was poſ- 
ſeſſed of, but not otherwiſe; but if comes in as 
voucher, | bars all eſtates he ever had. Iq, 

| 110, 111, 112, . 
he 
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The iſſue in tail can never he backed, but where 


there is a real or poſſible recompence by re- 
„ covery in value. — Page 113 
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7 UH 1 is or is not t barred 455 a common 
VV recovery. 155 — 15 
Recovery enlarges te eſtate tail, and lets in all 


— 11 


7 15 tenant in tail's s incumbrances.” "#9; 120, 
| . . 121, Er. 
Ft in Ae or jointreſſes, who j Join in + 

recovery, barred. 123 


Tenant for life, remainder in tail, he in re- 
mainder leaſes to commence after the death of 
8 5 tenant for life, and after tenant for life 
| and remainder-man ſuffer a recovery, the 

e e 124, 125 

. If tenant in tail grant a rent or leaſe, recovery 
: 1 makes theſe good. — 125 
Common revavery bars contingent remainders, 


| —125, 120; 127 
Nahr not t executory eee nor a er uſe. 


| Fail 127 

What: an exccotory deviſe i V 

The difference between an executory deviſe and 
2 en remainder. I 28, 129, 1 '30, 131, 


: As 132 
| 8 Wpere there i is no ) eftate tail vant recover y 
bers not. Wor 05 en, 9 det 133, 134 


„ 5 Bars 
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Bars not a poſſibility or a contingent executor} 
eſtate. Page 134, 124 
If one who has an eſtate for life, with power to 
make a jointure, ſuffer a recovery, his power 
is extinguiſhed ; aliter of a collateral power 
to make eſtates. 135, 136 
Gift in tail determinable on the donee's paying 
i007, remainder to B. in tail, tenant in 
tail before day of payment ſuffers a reco- 
very, all barred. — 136 
Term ſubſequent to an eſtate tail, as to riſe, on 
failure of iſſue male barrable; aliter if prece- 
dent gift in tail, rendering a rent, the rent 
not barred by a common recovery; but if 
condition to ee that barred. 136, 137, 


C. 


If iſſue in tail comes in by title paramount, 
recovery bars not. — 139 
A man ſeiſed Jure Us' for life, remainder in 
tail to B. remainder to C. baron bargains 
and ſells, and præcipe againſt bargainee, who 
vouches B. this bars the intail and C. alſo. 
140 

Lands limited to B. and his heirs as long as ſuch 
a tree ſtands, barrable by recovery, if te- 
nant in tail levies a fine with proclamations, 
though intail extinct, ſubſequent recovery 
goock. —— _ — 140 
Bars a remainder not in Eſſe, ſo contingent re- 
mainders. — 141 


C A E. VII. 


F vouching and recovery in value. Page | 


| 142 
Concerning 3 at common law, and 

counterplea thereof. — 144, 145 
Where one may vouch himſelf. — 145 


Concerning vouchers and counterpleas in adver- 
ſary actions. — 146, 147, 148, Tc. 
Concerning vouchers in common recoveries, 


151, 152 


K F nt 


F execution and the eſtate the recoveror 
75 has by the common recovery. — 133 
No uſe ariſes till execution returned. — 154 
If tenant in tail dies before execution, it may 
be ſued againſt his iſſue. — 137834 
Recovery lets in precedent incumbrances. 155 
Recoverors have the ſame remedy againſt leſſees 
as leſſors had e the recovery ſuffered. 


155, 156 
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F inen common recoveries; Page 

| 136 

Buy what ways a recovery may be falſified. 1 56 
Several caſes of falſifying adverſary recoveries. 
156, 15), 158, Sc. 

Iſue i in tail ſhall never falſify in the point. tried. 

| Le 

Who may falliy upon ſtat. 25 H. 8. e. 81, 

85 5 164 

For what cauſes a common recovery may be 

-falſified, and how. — 165, 166 


— 


S 


F errors in common recoveries, and in 
what caſes recoveries and fines may be 
amended. — 10 XX; 
Several caſes where court has amended common 
Recoveries and fines, or helped them by a li- 
beral conſtruction. 170, 7 I, 172, &c. Sc. 


